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Court of Appeals of the District of Columbia 


• No. 2813. 

The Washington Railway and Electric Company, Appellant, 

vs. 

Thomas B. Kramer. 


a Supreme Court of the District of Columbia. 

At Law. No. 56106. 

Thomas B. Kramer, Plaintiff, 
vs. 

The Washington Railway and Electric Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 18, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. Number 56106. 

Thomas B. Kramer, Plaintiff, 

* vs. 

The W ashington Railway and Electric Company, Defendant. 

First Count. 

The plaintiff, Thomas B. Kramer, sues the defendant The Wash¬ 
ington Railway and Electric Company, a body corporate, having 
officers and agents and doing a business in the District of Columbia 
for that heretofore to wit: at and before the happening of the griev- 
1—2813a 







2 THE WASHINGTON RAILWAY AND ELECTRIC CO. VS. 

ances, hereinafter mentioned, the defendant was and still is a com¬ 
mon carrier of passengers for hire, and, as such, used, owned and 
operated certain lines of electric railway along certain streets and 
avenues in the Citv of Washington, District of Columbia; that on, 
wit: the 10th day of August, A. D. 1912, the plaintiff was a pas¬ 
senger on one of the cars of the defendant, operated by the defendant 
through its servants and employees, and had paid to the defendant 
the usual and customary fare for transportation that the car upon 
which the plaintiff was' a. passenger, as aforesaid, was proceeding 
easterly along the tracks of the defendant on East Capitol Street, in 
the City of Washington, District of Columbia, and was approaching 
the corner of East Capitol Street and Seventh Streets, Southeast, in 
said City and said District; that the car upon which the plaintiff 
was a passenger, as aforesaid, was one of that type commonly known 
and designated as an “open” or “summer” car and plaintiff 
2 was riding on the extreme rear seat of said car, said seat 
being that single bench or seat constructed on the rear plat¬ 
form and against the back of the rear partition within said car; that 
the plaintiff desired to get off said car at the corner of East Capitol 
and Seventh Street-, Southeast, City of Washington, District of Co¬ 
lumbia; that the defendant company had improperly, insufficiently, 
defectively, carelessly and negligently equipped said car, and was 
operating'same without means, appliances, mechanism or apparatus 
by use of which plaintiff could signal, sign or notify the servants of 
defendant company of his desire to get off or to stop said car at said 
corner; that defendant company had not only negligently and care¬ 
lessly failed to equip, supply, place in, at, near or about said rear 
seat aforesaid either the usual, customary, common and ordinary 
push button which it usually, customarily, commonly and ordinarily 
equips, supplies, or places in, at, near or about the other seats in its 
cars and by use of which and in order that a passenger may and 
usuallv and customarily does signal, sign and notify the servants of 
the defendant of his intention to get off and to stop the car, but had 
also carelessly and negligently failed to supply, equip, furnish or con¬ 
struct any other means, either in lieu thereof or otherwise for that 
purpose, by use of which plaintiff in and from said rear seat afore¬ 
said. could, in this instance, so signal, sign or notify the employees 
of the defendant of his intention to get off the car at said corner as 
aforesaid; and because of said improper, insufficient, defective, care¬ 
less and negligent equipment of said car by said defendant company 
as aforesaid, and because of the said careless, and negligent failure 
of said defendant to supply or equip said rear seat with a push but¬ 
ton or to furnish, equip, supply or construct any means in 
3 lieu thereof or otherwise for the purpose that and by use of 
which said plaintiff could notify the servants of defendant 
companv of his desire to get off the car at said corner, as aforesaid, 
in and from said rear seat aforesaid, plaintiff was compelled to arise 
and pass therefrom out to and down upon and along the running 
board of said car in order to and until he should come to a seat or post 
equipped with a push button or to some place from whence he, by 
some means or in some w T ay, could signal the employees of the de- 
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fendant to stop said car at said corner; that the plaintiff passed 
down, upon and along said running board with great caution, care 
and prudence, and had reached a position thereon, to wit; opposite 
that post or support at the third seat from the extreme rear of said 
car and which is constructed from the platform to and for a sup¬ 
port to the roof thereof and stood there with his left arm around and 
about said post aforesaid; that, while said plaintiff was standing on 
said running board, as aforesaid, for purpose aforesaid, and carefully 
and cautiously clinging to, around and about said post, as aforesaid, 
localise of neither his negligence and lack of care, but all the while 
despite his greatest care, precaution and prudence, said plaintiff was 
violently hurled, dashed, thrown and felled to the hard pavement or 
roadway or concrete street of East Capitol Street aforesaid; and, be¬ 
cause of said fall and said violent contact with the hard pavement, 
roadway or concrete street, as aforesaid, plaintiff received and suf¬ 
fered an exceptionally severe and painful downward dislocation of 
the left shoulder which permanently impaired the use and movement 
thereof; and the bracchial plexus and the musculo-spiral nerve of the 
left arm of the plaintiff were likewise permanently injured 

4 and impaired; and the plaintiff was thus, from that day 
henceforth to the present and the future, permanently de¬ 
prived of the use of his left arm and hand because of said injuries 
aforesaid, received as aforesaid; that because of said fall and said 
violent contact, all as aforesaid, plaintiff cannot lift or raise the left 
arm or close the fingers of the left hand; his nervous system was 
most violently shocked and injured and his whole body was bruised 
and contused; that he was, of necessity taken to a hospital and con¬ 
fined therein, and for a long time thereafter compelled to undergo 
excruciating pain and suffering; and because of these injuries afore¬ 
said, received as aforesaid, the plaintiff from thence hitherto has been 
and still is and always will he sick, sore and lame, and the plaintiff 
has suffered and undergone great mental and physical anguish since 
and now does and always will suffer and undergo great pain and 
mental and physical anguish; that said plaintiff is a general prac¬ 
titioner of medicine and has been and always will be, by reason of 
his injuries aforesaid, caused as aforesaid, most seriously, certainly 
and surely hindered and prevented from pursuing his profession and 
attending to his practice; that he has been forced to pay a large sum 
of money, to wit; the sum of one hundred dollars ($100.00) in and 
about and endeavoring to he cured of said injuries aforesaid and 
that he will he put to further expense in the proper care and treat¬ 
ment of the said injuries aforesaid. 

Wherefore the plaintiff brings this suit on account of and by rea¬ 
son of the injuries aforesaid, inflicted upon him by the defendant, 
as aforesaid, and claims of the defendant the sum of ten thousand 
dollars ($10,000.00), besides the costs of this suit. 

5 Second Count. 

The plaintiff, Thomas B. Kramer, sues the defendant, The Wash- 
ington Railway and Electric Company, a body corporate, having 
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officers and agents and doing business in the District of Columbia, 
for that heretofore to wit: at and before the happening of the griev¬ 
ances hereinafter mentioned, and defendant was and still is a com¬ 
mon carrier of passengers for hire and, as such used, owned, and 
operated certain lines of electric railway along certain streets and 
avenues in the City of Washington, District of Columbia; that on, 
to wit: the 10th day of August, A. D. 1912, the plaintiff was a pas¬ 
senger on one of the cars of the defendant, operated by the defend¬ 
ant through its servants and employees, and had paid to the de¬ 
fendant the usual and customary fare for transportation; that the 
car upon which the plaintiff was a passenger, as aforesaid, was pro¬ 
ceeding easterly along the tracks of the defendant company on East 
Capitol Street, in the City of Washington and District of Columbia, 
and was approaching the corner of East Capitol and Seventh Streets, 
Southeast, in said City and said District; that the car upon which 
plaintiff was a passenger, as aforesaid, was one of that type commonly 
known and designated as an “open’' or ‘‘summer” car and plaintiff 
was riding on the extreme rear seat of said car, said seat being that 
single bench or seat constructed on the rear platform and against 
the back of the rear partition within said car; that the plaintiff 
desired to get off said car at the corner of East Capitol and Seventh 
Streets, Southeast, City of Washington, District of Columbia; that 
the servants and employees of said defendant company, to wit; the 
motorman and conductor, were together on, at, or near the front 
platform of said car and were not attending to, regarding, 
6 or watching the passengers on said car; that they had been 
for a long time, to wit; for three blocks, so standing together 
at, on or near said front platform and negligently, carelessly and 
imprudently talking, conversing and speaking together and wholly 
disregarding the plaintiff in his desire to get off said car at said 
comer aforesaid; that the plaintiff, desiring to get off as aforesaid, 
arose from his seat aforesaid to signal and notify said servants afore¬ 
said, but they both, as aforesaid, had their backs or sides so turned 
to the plaintiff that they could not see said plaintiff and continued 
to talk and negligently and carelessly to converse and speak together, 
and plaintiff was unable, in any way or by any means to him by 
defendant supplied, to signal, notify or make known bis intention 
to get off to the servants of defendant company from said rear seat 
aforesaid; that plaintiff, therefore, carefully, prudently and cau¬ 
tiously passed from said rear seat aforesaid out to, down and along 
the running board of said car until he came to a post, place or 
position from whence he could so signal, sign or notify said servants 
aforesaid; that he had reached a position thereon, to wit; opposite 
that post or support at the third seat from the extreme rear of said 
car and which is constructed from the platform to and for a sup¬ 
port to the roof thereof and stood there with his left arm around 
and about said post aforesaid; that, while said plaintiff was stand¬ 
ing on said running board, as aforesaid, for purpose aforesaid, and 
carefully and cautiously clinging to, around, and about said post, 
as aforesaid, because of neither his negligence and lack of care, but 
all the while, despite his greatest care, precaution and prudence, 
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said plaintiff was violently hurled dashed, thrown and felled to the 
hard pavement or concrete street of East Capitol Street afore- 

7 said; and, because of said fall and said violent contact with 
the hard pavement, roadway or concrete street, *as aforesaid, 

plaintiff received and suffered an exceptionally severe and painful 
downward dislocation of the left shoulder, which permanently im¬ 
paired the use and movement thereof; and because of said fall and 
violent contact with the hard pavement, all as aforesaid, the brac- 
chial plexus and the museulo-spiral nerve of the left arm of the 
plaintiff were likewise permanently injured and impaired, and the 
plaintiff — thus, from that day henceforth to the present and the 
future, permanently deprived of the use of his left arm and hand; 
that because of said violent fall and contact with the pavement, all 
as aforesaid, plaintiff cannot lift or raise the left arm or close the 
fingers of the left hand; his nervous system was most violently 
shocked and injured and his whole body bruised and contused; 
that he was taken to a hospital and confined therein, and for a long 
time thereafter compelled to undergo excruciating pain and suffer¬ 
ing, and from thence hitherto has been and still is and always 
will be sick, sore and lame, and has suffered and undergone great 
mental and physical anguish and since and now and always will 
suffer and undergo great pain and mental and physical anguish, all 
because of said injuries, received as aforesaid; that said plaintiff is 
a general practitioner of medicine and has been and always will be. 
by reason of his injuries aforesaid, caused as aforesaid, most seri¬ 
ously, certainly and surely hindered and prevented from pursuing 
his profession and attending to his practice; that he has been forced 
to pay a large sum of money, to wit; one hundred dollars ($100.00) 
in and about the endeavoring to he cured of said injuries aforesaid 
and that he will be put to further expense in the proper care and 
treatment of the said injuries aforesaid. 

8 Wherefore the plaintiff brings this suit on account of and 
by reason of the injuries, inflicted upon him by the defend¬ 
ant, as aforesaid, and claims of the defendant the sum of Ten Thou¬ 
sand Dollars ($10,000.00) besides the costs of this suit. 

Third Count. 

The plaintiff, Thomas B. Kramer, sues the defendant, The Wash¬ 
ington Railway and Electric Company, a body corporate, having 
officers and agents and doing business in the District of Columbia, 
for that heretofore to wit: at and before the happening of the griev¬ 
ances, hereinafter mentioned, the defendant was and still is a com¬ 
mon carrier of passengers for hire and as such, used owned and 
operated certain lines of electric railway along certain streets and 
avenues in the City of Washington and District of Columbia; that 
on, to wit: the 10th day of August, A. D. 1912, the plaintiff was a 
passenger on one of the cars of the defendant, operated by the 
defendant through its servants and employees and had paid to the 
defendant the usual and customary fare for transportation; that the 
car upon which the plaintiff was a passenger, as aforesaid, was pro- 
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ceeding easterly along the tracks of the defendant company on East 
Capitol Street, in the City of Washington, District of Columbia, and 
was approaching the corner of East Capitol and Seventh Streets, 
Southeast, in said City and said District; that the car upon which 
plaintiff was a passenger, as aforesaid, was one of that type com¬ 
monly called, known and designated as an open or^ summer car 
and plaintiff was riding on tlie extreme rear seat of said car, said 
seat being that single bench or seat constructed on the rear platform 
and against the back or the rear partition within said car, 

9 that the plaintiff* desired to get oft said car at the corner of 
East Capitol and Seventh Streets, Southeast, City of Wash¬ 
ington, District of Columbia; that the servants and employees of said 
defendant company, to wit: the motorman and conductor, were to¬ 
gether on, at, or near the front platform of said cai and were not 
attending to, regarding or watching the passengers on said car; that 
they had been for a long time, to wit: for three blocks, so standing 
together at. on or near said front platform and negligently care¬ 
lessly and imprudently talking, conversing and speaking together 
and Wholly disregarding the plaintiff in his desire to get off said car 
at said corner aforesaid; that the plaintiff, desiring to get off, as 
aforesaid, had arisen from his seat aforesaid to signal and notify 
said servants aforesaid, but they both, as aforesaid, had their backs 
or sides so turned to the plaintiff that they could not see said plain¬ 
tiff and continued* to talk and negligently and carelessly to converse 
and speak together, and plaintiff, being unable, in any way or by 
any means to him by defendant supplied, to signal, notify or make 
known his intention to get off to the servants of defendant company 
from said rear seat aforesaid, had carefully, prudently and cautiously 
passed from said rear seat aforesaid out to, down and along the run¬ 
ning board of said car until he came to a post, place or position from 
whence he could so signal, sign or notify said ser\ants aforesaid, 
that he had reached a position thereon, to wit: opposite that post 
or support at the third seat from the extreme rear of said car and 
which is constructed from the platform to and for a support to the 
roof thereof and stood there with his left arm around and about 
said post aforesaid; that said car was being driven and propelled by 

the defendant through its servants and employees at an un- 

10 warranted, illegal, unnecessary and reckless rate of speed and, 

at such unwarranted, illegal, unnecessary and reckless rate 

of speed, was approaching the corner of East Capitol and Seventh 
Streets, Southeast, aforesaid; that the defendant, through its servants 
and employees, suddenly, carelessly, and negligently proceeded to 
check the speed of said car to stop at said corner aforesaid, and be¬ 
cause of said unwarranted, illegal, unnecessary and reckless speed, 
all as aforesaid, and because of said sudden careless and negligent 
checking of said speed, as aforesaid, the hold of the plaintiff around 
and about the post aforesaid was broken; and, because of neither 
his negligence and lack of care, hut all the while, despite his greatest 
care, precaution and prudence, said plaintiff was violently hurled, 
dashed, thrown and felled to the hard pavement or concrete street 
or East Capitol Street aforesaid; and, because of said fall and said 
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violent contact with the hard pavement, roadway or concrete street, 
as aforesaid, plaintiff received and suffered an exceptionallv severe 
and painful downward dislocation of the left shoulder, which perma¬ 
nently impaired the use and movement thereof; and because of said 
tall and violent contact with the hard pavement, all as aforesaid, the 
brace Inal plexus and the musculo-spiral nerve of the left shoulder 
and arm of the plaintiff were likewise permanentlv injured and im 
paired and the plaintiff — thus, from that day henceforth to the pres¬ 
ent and the future, permanently deprived of the use of his left arm 
and hand: that because of said violent fall and contact with the pave- 
ment, all as aforesaid, plaintiff cannot lift or raise the left arm or 
close the fingers of the left hand: his nervous system was most vio- 
lently shocked and injured and his whole body braised and 
11 contused; that he was taken to a hospital and confined 
therein, and for a long time time thereafter compelled to 
undergo excruciating pain and suffering, and from thence hitherto 
has been and still is and always will be sick, sore and lame, and has 
suffered and undergone great mental and phvsical anguish and 
since and now and always will suffer and undergo great pain and 
mental and physical anguish, all because of said injuries received 
as aforesaid; that said plaintiff is h general practitioner of medicine 
and-has been and always will be, by reason of his injuries aforesaid 
caused as aforesaid, most seriously, certainlv and surely hindered 
and prevented from pursuing his profession and attending to his 
practice; that he has been forced to pay a large sum of money, to 
wit: one hundred dollars ($100.00) in and about and endeavoring 
to lie cured of said injuries and that he will be put to further expense 
in the proper care and treatment of the said injuries aforesaid: 

" herefore the plaintiff brings this suit on account of and bv 
reason of the injuries, inflicted upon him by the defendant, as afore¬ 
said, and claims the sum of Ten Thousand Dollars ($10 000 00) of 
the defendant, besides the costs of this suit. 


Fourth Count. 

The plaintiff, Thomas B. Kramer, sues the defendant, The Wash¬ 
ington Railway and Electric Company, a body corporate, having 
officers and agents and doing business in the District of Columbia 
for that heretofore to wit: at and before the happening of the griev¬ 
ances, hereinafter mentioned, the defendant was and still is a com¬ 
mon carrier of passengers for hire and, as such, used, owned and 
io operated certain lines of electric railway along certain streets 

12 and avenues in the City of Washington, District of Colum- 

, . that on > to Wlt: the 10th day of August, A. D. 1912, the 

plaintiff ires a passenger on one of the cars of the defendant, operated 
by the defendant through its servants and employees, and had paid 
to the defendant the usual and customary fare for transportation; 
that the car upon which the plaintiff was a passenger, as aforesaid 
ires proceeding easterly along the tracks of the defendant company 
on East Capitol Street in the City of Washington, District of Colum¬ 
bia, and was approaching the corner of East Capitol Street and 
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Seventh Streets, Southeast, in said City and said District) that the 
car upon which plaintiff was a passenger, as aforesaid, was one of 
that tvpe commonly known and designated as an “open” or 
“summer” car and plaintiff was riding on the extreme rear seat of 
said car, said seat being that single bench or seat constructed on the 
rear platform and against the back of the rear partition within said 
car; that the plaintiff desired to get off said car at the corner of 
East Capitol and Seventh Street-, Southeast, City of Washington, 
District of Columbia; that the defendant had failed to supply or 
equip anv means by use of which plaintiff could notify or signal 
the servants of the defendant of his desire and intention to get off 
the car at said corner aforesaid and both the servants of the defend¬ 
ant, to wit: the motorman and conductor, were talking and con¬ 
versing together at, near or on the front platform and had been so 
talking and conversing for some time, to wit: for three blocks; that 
the plaintiff was unable, because of these facts, all as aforesaid, to 
signal, sign or notify the servants of the defendant of his desire to 
get off at said corner and had arisen from his seat aforesaid and had 
carefully, prudently, and cautiously passed out to, down and along 
the running board of said car to a post, place or position from 

13 whence he could in some way or by some means signal and 
sign to the servants of said defendant that he desired tg get 

off the car and to stop said car at said corner; that he had reached a 
position, to wit: opposite the post or support at the third seat from 
the extreme rear of said car and which is constructed from the plat-, 
form to and for a support for the roof thereof and was standing 
there, with his left arm around and about said post or support and 
carefully, cautiously and prudently clinging thereto and about; that, 
while said plaintiff was so standing on said running board, with nis 
left arm around and about said post or support as aforesaid, and 
while said plaintiff was so carefully and cautiously clinging to said 
post aforesaid, because of neither his negligence or lack of care but 
all the while despite his greatest care, caution and prudence, the 
car was so carelessly, recklessly and negligently propelled or operated 
by the servants of the defendant that it gave a sudden, violent, and 
unusual jerk, jar, jolt, lurch or jump and because of said sudden, 
violent and unusual jerk, jar, jolt or jump the hold of the plaintiff 
around and about the post was broken and he was dashed, thrown 
and felled to the hard pavement, roadway or concrete street of East 
Capitol Street aforesaid; and because of said fall and said violent 
contact with the hard pavement, roadway or concrete street, as afore¬ 
said, plaintiff received and suffered an exceptionally severe and pain¬ 
ful downward dislocation of the left shoulder which permanently 
impaired the use and movement thereof; and the bracchial plexus 
and the musculo-spiral nerve of the left arm and hand of the plain¬ 
tiff were likewise permanently injured and impaired; and the plain¬ 
tiff was thus, from that day henceforth to the present and the future, 
permanently deprived of the use of his left arm and hand 

14 because of said injuries aforesaid, received as aforesaid; that 
because of said fall and said violent contact, all as aforesaid, 

plaintiff cannot lift or raise the left arm or close the fingers of the 
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left hand, his nervous system was most violently shocked and in¬ 
jured and his whole body was bruised and contused; that he was, of 
necessity, taken to a hospital and confined therein, and for a long 
time thereafter compelled to undergo excruciating pain and suffer- 
> &rjd because of these injuries aforesaid, received as aforesaid, 
the plaintiff from thence hitherto has been and still is and always 
will be sick, sore, and lame, and the plaintiff has suffered and under¬ 
gone and will continue to suffer and undergo great mental and 
physical anguish; that said plaintiff is a general practitioner of 
medicine and has been and always will —, by reason of his injuries 
aforesaid, most seriously certainly and surely hindered and pre¬ 
vented from pursuing his profession and attending to his practice; 
that he has been forced to pay a large sum of money, to wit- the 
sum of one hundred dollars ($100.00) in and about and endeavor¬ 
ing to be cured of said injuries aforesaid and that he will be put 
to further expense in the proper care and treatment of the said inju¬ 
ries aforesaid. J 

herefore the plaintiff brings this suit on account of and bv 
• reason of the injuries aforesaid, inflicted upon him by the defend¬ 
ant, as aforesaid, and claims of the defendant the sum of Ten Thou¬ 
sand Dollars ($10,000.00) besides the costs of this suit 

D. W. BAKER, 

WILLIAM E. LEAHY, 

Attorneys for Plaintiff. 

Plea. 

Filed September 4, 1913. 

♦ * * * * * * 

Now comes the defendant in the above entitled cause, and for plea 
to the declaration filed herein, and each count thereof, savs that it is 
not guilty as in said declaration alleged. 

GEO. P. HOO VER, 
Attorney for Defendant. 

Joinder in Issue. 

Filed September 15, 1913. 

******* 

The plaintiff joins issue upon the plea of the defendant filed in 
the above entitled cause. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorney- for Plaintiff. 

Memoranda. 

November 10, 1914.—Verdict for plaintiff for $5,000 with interest. 

November 21, 1914.—Time to submit motion for new trial ex¬ 
tended to and including December 5, 1914. 

2—2813a 
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Supreme Court of the District of Columbia. 

Saturday, November 28th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed 
16 herein, it is ordered that said motion be and the some is 
hereby overruled and judgment on verdict is ordered VV here¬ 
upon, it is considered that the plaintiff herein recover of the de¬ 
fendant the sum of Five Thousand Dollars ($.>,000.00) for his dam¬ 
ages as heretofore assessed, with interest from this date, together with 
costs of suit to be taxed by the clerk, and have execution thereof. \ 
From the foregoing, the defendant by its attorney of record in 
open court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond to operate as a Supersedeas is hereby fixed in the 

sum of Six Thousand Dollars. 

Memoranda. 

December 17 1914.—Supersedeas bond approved and filed. 
January 4 1915.—Time to submit Bill of Exceptions extended to 
and including January 25. 1915. and to file transcript of record to 

and including February 15, 1915. 

January 25, 1915.—Rill of Exceptions submitted. 

February 26, 1915.—Time to file transcript of record further 

extended to and including March 23, 1915. 
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Supreme Court of the District of Columbia. 


Tuesday, March 23rd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause, now hereby orders the same of record nunc 

^Further upon motion of defendant’s attorney the time within 
which to file a transcript of the record of this cause in the Court of 
Appeals is hereby extended to and including the 12th day of April 

1915. 


Assignments of Error. 

Filed April 8, 1915. 

* ***** * 

1. The court erred in refusing to grant defendant’s prayer num- 

The Court erred in refusing to grant defendant’s prayer num- 
ber three. 
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3. The Court erred in refusing to grant defendants prayer num¬ 
ber four. 

4. The Court erred in refusing to grant defendants prayer num¬ 
ber five. 

5. The Court erred in refusing to grant defendant’s praver num¬ 
ber six. 

6. The Court erred in its charge to the jury in dealing with the 
subject of the contributory negligence of the plaintiff. 

7. The Court erred in refusing to charge the jury that the plain¬ 

tiff in leaving his seat, and going upon the foot board of the 
18 car when it w r as traveling at the rate of twenty-five or thirty 
miles an hour, assumed the additional risks which were inci¬ 
dent to his being upon the foot board in such circumstances. 

GEO. P. HOOVER, 
Attorney for Defendant. 


Service of a copy of Assignments of Error acknowledged this 8 
day of April, 1915. 

DANIEL W. BAKER, 
WILLIAM E. LEAHY, 

Attorneys for Plaintiff . 

Designation of Record. 

Filed April 8, 1915. 

******* 

Now come the plaintiff and defendant in the above entitled cause, 
and designate the following to constitute the transcript of record for 
filing in the Court, of Appeals of the District of Columbia, and re¬ 
quest the Clerk to include therein the following: 

1. Declaration, filed August 18, 1913. 

2. Plea, filed September 4, 1913. 

3. Joinder of issue, filed September 15, 1913. 

4. Memoranda, of verdict rendered November 10, 1914. 

5. Memoranda, motion for new trial overruled and judgment on 
verdict. 

6. Memoranda, of appeal noted by defendant, fixing penalty on 
the appeal bond, and the filing and approval of the said bond. 

7. Memoranda, of extension of time for filing bill of exceptions 
and transcript of record. 

8. Memoranda, of submission of bill of exceptions, of signing and 
filing same, and being made part of record. 

9. Assignments of error filed by defendant. 

19 10. This designation. 

GEO. P. HOOVER, 
Attorney for Defendant. 

Sendee of a copy of the aforegoing designation of record acknowl¬ 
edged this 8 day of April, 1915 & designation O. K. 

DANIEL W. BAKER. 
WILLIAM E. LEAHY, 

Attorneys for Plaintiff. 
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April 10, 1915.—Time to file transcript of record further extended 
to and including April 19, 1915. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 19, both inclusive, to be a true and correct transcript of the rec¬ 
ord according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 56106 at Law, wherein 
Thomas B. Kramer is Plaintiff and The W ashmgton Railway and 
Electric Company is Defendant, as the same remains upon the tiles 
and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of April, 1915. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 


21 In the Supreme Court of the District of Columbia. 

At Law. No. 56106. 

Thomas B. Kramer, Plaintiff, 

vs. 

Washington Railway & Electric Company, a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on for trial 
before Mr. Justice Stafford and a jury on the 10th day of Novem¬ 
ber 1914; D. W. Baker, Esq., and William E. Leahy, Esq., appear¬ 
ing on behalf of the plaintiff, and George P. Hoover, Esq., appearing 
on behalf of the defendant; and the following proceedings were had; 

And thereupon, after the jury had been duly sworn, the plaintiff, 
Thomas B. Kramer, to maintain the issues on his part joined, was 
called as a witness, and after having been first duly sworn, testified 

as follows: _ _ . _ A ne% . . 

That his name is Thomas B. Kramer; that he resides at 624 A 

Street, southeast, and resided there in August, 1912; that he is a 
physician and has been engaged in practice for 27 years and about 
7 months, and is now 63 years of age. On the evening of August 
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10th, 1912, was called to see a patient; went from home of 

22 patient to Department of Health to leave culture; after that 
came up Ninth Street; stopped at lunch room, and boarded 

Lincoln Park car at Ninth and F Streets; sat in the last seat facing 
the rear, in a summer car; while riding on car was facing back¬ 
wards; got on that seat because it was most convenient place; was 
smoking a cigar; intended to get off at Seventh and East Capitol 
Streets. After car left Sixth Street some distance got up from seat 
and got on running board so as to he read}' to get off'; has been his 
custom for years; was going to ring hell but someone rang 

23 it ahead of him. 

Q. Why did you not ring the hell from where you were in 
the car? A. There was a partition there, and there was no bell 
there. 

The Court: This was on the platform? 

A. Yes sir. 

By Mr. Baker: 

Q. You got up from the rear seat? A. Yes sir. 

Q. You walked around on the running hoard? A. On the 
running hoard a short distance, to get to a bell. 

Q. Where were the bells on the car? A. The first hell—there is 
a partition, and then comes another stanchion, and over there is 
supposed to he a bell. 

Q. How were you standing then when you say you heard some 
one else ring the hell—just tell the jury about it. A. I was stand¬ 
ing on the running hoard with my arm against the stanchion, and 
that gave me a right good support. 

Q. Did you or did you not ri ll the bell? A. Some one rang the 
bell ahead of me. 

Q. Tell me what happened. A. Then, after that, the motorman, 
he seemed to make a sudden grind of the brakes, and then came a jar 
and lurching movement like an impact.—I was thrown on the 
street. 

Q. How fast was the car going between 6th and 7th street-? A. 
My judgment is that it must have been 25 to 30 miles. It was going 
at quite an excessive rate. 

Q. Just tell us about this jar or jolt. A. The jolt seemed to me 
like—almost like an impact. I know once I was wrecked at sea, 
and had a collision of ships, and it was a great deal like that, like a 
terrible impact. 

Q. And about how severe was that? 

A. The Court: He said it was a terrible impact. I do not think 
he can make it any stronger than that. 

24 Mr. Baker : I did not catch that your honor. 

By Mr. Baker: 

Q. You say you were thrown? A. I was thrown from the run¬ 
ning board to the asphalt pavement. 

Q. What do you remember next? A. I remember raising my¬ 
self up and then going over to the curb. 


0 
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Q. Did you see the motornmn or conductor there after you were 
hurt? A/He was up on the back platform, and then after I stood 

tlipra q cilinrt win Ip lip- 

Q. Did you sign’ any paper? A. lie brought a paper to me to 
sign. I thought it was for identification. I wrote my name to it. 

Q. Did you know what was on the paper? A. No sir. 

Q. When you were at 6th Street, where was the conductor of 
the car? A. At 6th Street? 

Q. Yes. A. lie was on the front, up with the motorman. 

Q. What was he doing with the motorman? A. Talking to the 
motorman, with one- foot on the platform and .one foot on the 
running board. 

Q. When you got up did you or did you not try to attract his 
attention? A. There was no way of doing it. He was talking to 
the motorman. He was at the head of the car. with his head around 
on the other side of the partition. 

Bv the Court: 

t/ 

Q. His head was on the other side of the partition? A. Yes sir. 

Q. The other side of the partition from you? A. Yes sir. 

25 After accident, went to Casualty Hospital; at the hospital 
dislocation was reduced; was not knocked senseless; did not 

strike his head; had what is called a downward dislocation of the 
left shoulder; stayed in hospital until next evening; after going 
home suffered intense pain, which continued for about two months; 
does not suffer very much now. At the present time his fingers are 
shrunken; has had a great deal of treatment impossible to straighten 
fingers out; extensor muscles are entirely paralysed; with great 
atrophy and degeneration of the muscles; practice greatly affected; 
first three months lost best cases he had. On cross examination the 
witness further testified that his home is between 6th and 7th and 
his point to get off in at Seventh Street; Thereupon the following: 

Q. You were sitting on the platform seat, at the rear end of the 
car? A. Yes sir, at the rear end of the car. 

Q. This was a large open car, was it not? A. Yes sir. 

Q. Had you frequently ridcen on those cars? A. Yes sir. 

Q. You knew that in addition to the push buttons, there was also 
a bell rope, did you not? A. T did not know that. 

Q. Did you ever see a conductor start a car when you were riding 
on it? A. Yes sir, but I thought that bell rope was to he only used 
bv the conductors. T never used that bell. 

Q. You knew it was there? A. I did not know it at the time. 

Q. You mean you did not know there was such a bell on that car 
when you were on it? A. I did not think—I know I have seen the 
conductors use the bell. 

Q. Didn’t you know the bell was on there? A. I didn’t 

26 know it was there for passengers to use. 

“Q. You knew it was there? A. Yes, sir. 

“Q. Didn’t you know’ that the bell rope ran back to the extreme 
end of the car? A. I never noticed the bell very much. I am 
mostly in the habit of using the push-buttons. 
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“Q,. Did you look around to see if there was anything to signal 
the motorman with when you got off the seat? A. No, sir. 

“Q. You didn’t look to see if there was a push bell to ring? A. 
No, sir; I did not look.” 

ITad gotten up to about the second stanchion before he fell; 
there generally is a bell on the first stanchion; his object in going 
to the second stanchion was to he nearest to the street to get off; 
nearer to Seventh Street to get off, because in getting out that way 
he tried to get as near to the street where he wanted to get off as 
possible. At the time witness left his seat the car was half way 
between Sixth and Seventh Streets. There is a little alley midway 
of the block between Sixth and Seventh; thinks the car had reached 
that alley when he got up from his seat, and had passed just beyond 
the alley. Witness was thereupon asked to state where he fell, and 
in answer, said that there is an apartment house and a brick house 
next to it, that he fell or was thrown about opposite the bay window 
house. The apartment house is right at the corner; witness thinks 
the width of the apartment house on East Capitol Street is about 
twenty-five feet; fell opposite first bay window house; when 
27 car stopped after accident, witness does not think it was 
more than thirty feet away from where he fell; he was thirty 
feet back of the car. On the night of the accident witness had on 
his hat, and when he first got on the platform his hat started to blow 
off; when it started to blow off, witness raised his right hand; did 
not lose his hat before he fell off the car; hat did not blow off in the 
street before he fell; as witness was thrown in the street, hat fell on 
the pavement, and witness picked it up. 

Q,. You mean it started to blow off, and you grabbed it? A. 
When I first started to get off the platform, then I shoved it on my 
head, and then after that it did not come off any more until I was 
on the street. 

At the time witness got on the footboard the car was running 
between twenty-five and thirty miles an hour, quite an excessive 
speed. On the 10th day of August a young man came to see wit¬ 
ness, but he does not remember whether the young man said he was 
from the railroad; he came to see witness at the hospital. The acci¬ 
dent happened shortly after midnight on the 9th of August, and 
the young man came to see witness on the 10th of August. 

(At this point Mr. John N. Popham, Jr., was called into the court 
room for the purpose of identification), and after observing Mr. 
Popham, the witness stated that Mr. Popham came to see him at 
the hospital on the 10th day of August, when the witness was sitting 
on the porch; does not remember that he said he was from the rail¬ 
road. The witness was thereupon asked if Mr. Popham did not 
ask him the following question: “How did this accident happen to 
you,” and if he did not make the following answer: “I thought we 
were nearer the corner than we were, and 1 got down on the running 
board and my hat blew off and I reached up to grab it and fell off 
the car. I was riding on the back seat facing the back and 
27 y 2 did not know we were so far from the corner when I got 
down on the running board,” to which the witness answered 
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that lie did not remember those words—all of them. The witness 
was thereupon asked if he did not state to Mr. Popham that he got 
down on the running board and that his hat blew off, and that in 
grabbing for his hat lie fell off the ear, to which he answered he did 
not remember making that statement. 

28 Q. What is that? A. I don’t remember making the state¬ 
ment as it reads. 

Q. In not that the way the accident happened? A. The acci¬ 
dent happened bv this jar. I was very near to 7th Street—7th and 
East Capital Sts.* Of course if it had happened nearer than that I 
would have fallen off the car and been killed. 

Q. Don’t you know that you fell off the car in the middle of the 
block, near the allev? A. It could not have been possible, because 
the distance where I fell- 

Q. Did you fall off because of the fact that you had grabbed for 
your hat, which had blown off your head? A. No, sir, I put it on 
my head before I was thrown off. 

Q. Did you make the statement to Mr. Popham to that effect— 
the gentlemen who came in here just a moment ago? A. I don’t 
remember using those words. 

Q. Didn’t he—did you say that to him in substance, whether you 
used the exact words or not? A. I may have stated it at the time. 
He came there, and I was in such a nervous state, I really hardly 

know what I did say. 

Q. You were conscious, and knew what you were talking about 
when you were interviewed by him.'’ A. I was conscious then, but 

in an awful nervous state. . 

Q. You knew how the accident happened? A. As well as 1 could 

remember it. „ 

Q. And you undertook to tell him how it happened ( A. Yes 

sir. 

Q. You wanted to tell the facts as they were? A. Yes sir. 

Q. Didn’t he ask you this question: “Did you jump off 

29 to get your hat”—that is was that statement made to you 
after the part that I have read—“Did you jump off to get 

vour hat,” and didn’t you answer:—“No my hat flew' off, and I 
reached up and grabbed it and lost my hold on the car and fell 

0 fp_Did you make that statement? A. I don’t remember. 

Q. Do you say you did not make it? A. I did not, to my knowrl- 

g(JpT0 # 

q ’ Didn’t he ask you this question“How* fast was the car going 
at the time vou fell?” and you answered, “it was going very fast.” 
Do you remember that? A. I think I remember telling him that 
the car w T as going at a fast rate. 

Q. You remember that. A. Yes Sir. 

Q See if you can remember the next question: After you fell, 
how far the the car go before it stopped?” and didn’t you answer “To 
the corner It happened about the middle of the block ? ’ Did you 
make that statement to him? A. I do not remember making that 

statement. 


* 


I 
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Q. You never told him about the car making a jerk? A. I don’t 
remember what I said to him? 

Q. What is that? A. I don’t remember what I said to him. 

Q. Don’t you know that at the time of this accident that the 
conductor was on the back end of the car and not up with the 
motorman? A. He was up talking to the motorman and I was on 
the running board. 

Q. Did you see the motorman of the car at the time you were on 
the foot board before you fell? A. I do not remember seeing the 
motorman. 

Q. You said something about the motorman. How could 

30 you tell what he was doing if you did not see him? A. The 
conductor was on the front part of the car. 

Q. I am talking about the motorman. Did you see the motor- 
man do anything when you fell off the car? A. He was turning 
the brake? 

Q. Could you see him? A. I couldn’t see. I heard it. His back 
was facing towards me. 

Q. You did not see him put on the brake? A. I did not see him. 
I was going to say I saw him put it on, but I see now that I could 
not have seen him. 

Q. You did not see him do anything? A. I knew the brake was 
turned. 

Q, You mean to say that this jerk, as you have described it, was 
caused by the stopping of the car—is that what you mean to say? 
A. It was made to stop the car. 

Q. What is that? A. As I understand it, it was made to stop the 
car. 

Q. How do you explain that? A. By his turning the brake. 

Q. Do you know what caused the jerk which you described? A. 
It was from the sudden motion that he made with the brake. 

Q. You mean the jerk was due to the stopping of the car? A. 
Yes sir, trying to stop the car. The car seemed to make two stops. 
It made one at one time and again a second time, and then there 
was another one. It was running at quite a speed, and there was one 

stop, I remember, and after that- 

Q. How was it you got out on the running board when the car 
was going so fast? A. I generally do that. 

31 “Q. Didn’t you know it was dangerous to get out on the 
running board when it was going at that speed? A. I didn’t 

think at the time about that, but I have been in the habit of doing 
that. 

“Q. You have been in the habit of doing that? A. Yes, sir, 
just like a great many other people. 

“Q. And that is the reason you did it, because you were in the 
habit of doing it? A. Yes, sir, to get off the car.” 

On redirect examination the witness further testified that he 
thought the gentleman who came to see him at the hospital was a 
newspaper man. When witness stood up after the accident, he was 
on the other side of the curb, under the tree nearest to Seventh 
Street, not more than thirty feet away from Seventh Street. 

3—2813a 
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Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness John Holmes Eiirhardt, who first 
having been duly sworn, testified as follows: 

That his full name is John Holmes Ehrhardt; occupation, paper 
hanger; twenty-two years of age; remembers accident at Seventh 
and East Capitol Street- on August 10; it was at nighttime, after 
twelve o’clock; witness left Glen Echo at ten minutes after eleven; 
was on car: got on car at Glen Echo and was going to his home at 23 
Sixth Street, northeast. In order to get to his home, would get off 
car at Sixth and East Capitol Streets. When car got to Fifth Street, 
witness rang the bell to get off at Sixth Street; car did not seem to 
stop at Sixth Street; as it got to Sixth Street, witness rang bell again; 
after it passed middle of Sixth Street, between Sixth and Seventh, 
rang again; conductor started up towards motorman after passengers 
got off at Third Street; when car got to Sixth Street conductor was 
still up front talking to motorman; at that time there were five or six 
people in the car; witness could not get off at Sixth Street, car did 
not stop: at time witness got up to ring bell, after car had passed 
Sixth Street, it was going pretty fast, about twenty-five miles an 
hour: witness rang hell at Sixth Street and in middle of block; after 
witness rang hell in middle of block, when car got almost to 

32 Seventh Street, it seemed to slacken up; witness hopped off 
at third house this (west) side of apartment house; when car 

got in the middle of block witness rang bell again; that was second 
time after it passed Sixth Street, and when it got almost to Seventh 
Street car seemed to slacken up a little; witness hopped off, and as 
he hopped off heard the handle of controller hit against iron piece; 
does not know what you call iron piece, but it is the thing where the 
handle goes around, the thing that stops the controller; witness heard 
controller hit against this little iron piece just as soon as his foot hit 
the ground; car was going when he got off; just as witness’s right 
foot hit ground he heard that thing hit, and then heard something 
like sole of his foot coming off; picked up his foot and looked at it, 
and happened to glance up and saw this man lying in the street , 
the man was lving in the gutter near the street, about thirty feet 
from Seventh Street; at that time the car was a little past Seventh 
Street, towards Eighth; when witness jumped off car it was going 
very near as fast as when he rang bell—about twenty-five miles an 
hour; witness understands the working of a motor car, and was 
thereupon asked to state if he knew what the controller was, and in 
answer to this question he replied that he did not know the name 
of it; knows the handle that they start with when go four or five 
notches; onlv heard this click when they got in the middle of the 
block; the click is to make it go faster; witness was thereupon asked 
if he stopped there and saw this man in answer to which 

33 question he replied that when he hopped off he kept on run¬ 
ning and looked at his foot to see if the sole was loose and 

glanced up to see this man in the street, and witness came up to the 
next tree; witnes,s heard this noise and thought he had knocked the 
sole off his shoe, and he had to run or he would fall on his head; 
he jumped off the car with a running start, witness identifies Hr. 
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Kramer as the man he saw there; witness is not acquainted with him 
at all, and did not know him that night. 

On cross examination the witness further testified that at the time 
of the accident he lived at 23 Sixth Street, northeast, and had lived 
there about three years before the accident, and continued to live 
there nine months after the accident; did not know Dr. Kramer be¬ 
fore the accident; got acquainted with him only yesterday; met him 
at Mr. Leahy’s office; witness knows Mr. Leahy; only went to Mr. 
Leahy’s office at one time with his mother; she had a case up there, 
and went up there to see about some business; the first time he 
talked to anybody about this accident was when he talked to his 
mother that night when he went home; did not talk to anybody else 
about it; talked to Mr. Leahy about it the first time about two years 
ago, a little after the accident ; the way he happened to talk to Mr. 
Leahv was that he went to Mr. Leahy’s office and Mr. Leahy began 
to talk about it; Mr. Leahy said that he had an accident that hap¬ 
pened to Dr. Kramer and witness said he saw an accident something 
like that, and when he saw Dr. Kramer yesterday he recognized him 
as the one that fell off the car that night; the car was a large 

34 summer car, and the accident happened on the night of 
August 10th; witness fixes the night by reason of the fact 

that he had an engagement with a girl atGlen Echo; accident did not 
happen on the night of the 9th of August, but on the night of the 
10th, about midnight ; witness is sure it was on the morning of the 
11th; witness was on back seat, inside the car; witness did not see 
Dr. Kramer on the car, but some one got on at Ninth and F; saw 
man get on car at Ninth and F Streets, but did not know him; the 
person who got on the car at Ninth and F Streets got on the hack seat 
and was sitting back of witness, and witness did not notice him any 
more; car was at Fifth Street when witness first pushed button; the 
bell rang when witness pushed button and car never stopped at Sixth 
Street; witness rang bell again after car passed Sixth Street; rang it 
again in the middle of block between Sixth and Seventh Street-; 
witness was asked if he saw Dr. Kramer on the car, and in reply 
stated that he saw some one standing up in front of him, and he 
started to push a button away up front; some one started to push a 
button away up front and he saw some one standing up there in front 
or back of him ; the person was standing clear up on the inside of the 
car; witness does not know whether the person was standing in front 
or back of him; witness was looking toward the front; witness was 
asked if he could see any one back of him without turning around, 
and in reply stated that if any one was standing beside him he could 
see them; witness saw some one standing on footboard of car; 

35 when asked how far this person was from him, stated that he 
did not know; that he was not looking for an accident; when 

asked to state how far that person was away from him, witness re¬ 
plied, “Not very far.” When asked if that person was Dr. Kramer, 
witness replied that he did not know and could not tell what kind 
of a looking person it was, and was unable to give a description of 
that person; when witness was asked to state what he saw done by 
the person standing up, he replied that the person wanted to get off 
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at Seventh Street, but did not see him do anything; witness does not 
know what became of the person; when witness hopped off car he 
heard noise like the sole of his shoe; glanced around, and saw some 
one lying in the street; when witness hopped off car, it was at third 
house this (west) side of the apartment house; when witness got 
down on footboard, there was no one standing on footboard in front 
of him; when witness jumped off car, he did not stop running, 
glanced up and saw T some one lying down; after witness struck 
ground, he ran thirty feet; car was then running fast; car slacked 
up before it got to Seventh Street, and, as witness hopped off, he 
heard the thing hit to make it go faster; heard the handle hit 
to make it go faster; witness was asked to state if he knew 
anvthing about the running of the car, to which he replied that 
he did not; when asked to state why he said the thing hit 
in order to make the car run faster, he replied that if they don’t 
have a handle they can’t make the car go any at all; the witness was 
thereupon asked to state if he knew anything about the operation of 
that handle, to which he replied that he did, and that he 

36 guessed he could get up there and run it. He was then asked 
to state if he ever had any experience in the running of a car, 

to which he replied, “Only by standing up front with the motor- 
man” ; that the noise he heard was like that of two pieces of metal 
coming together; that he has never examined the top of a controller. 
When asked to state if he knew that on the controller there are what 
is known as lugs, that is, little pieces which stand up and act as a 
stop for the controller, he replied that he did; that he knew that 
when the controller handle was turned off, it struck against one of 
these lugs. When asked to state whether the noise he heard was that 
of shutting off or putting on the controller, he said he knew it was 
putting on, because he felt the jerk; that he felt the jerk when his 
hand left the car; that he heard the noise after he had gotten off the 
car. When asked to state why he said that he felt the jerk, the wit¬ 
ness replied that he felt it because it felt like he shut it off and put 
it on again; that he was then on the ground, but he heard the jerk 
before he got off the car. W hen asked to state what he meant bv 
“he heard the jerk,” the witness replied, “To make the car go faster.” 
When asked to state how he could feel the jerk when he was on the 
ground, the witness replied that the motorman must have turned it 
back a couple of times. When again asked to state how he could 
feel the jerk when he was off the car and on the ground^ the witness 
replied that he heard the car click; that is all he did hear; that he 
knew it was the click to make the car go faster, because the car did 
go faster; that the car crossed Seventh Street before it stopped, 

37 witness is quite sure of this; that it ran two car lengths be¬ 
yond Seventh Street, and witness is quite sure of this, hut he 

does not know whether the conductor came back; does not know 
who came back; there was a bunch of people that came back when 
witness was standing there; when witness jumped off car he ran about 
thirty feet and kept on running and turned around and saw a man; 
was turning around; does not know when he jumped off car, but 
kept on running; turned around, heard this noise, looked at his 
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shoe, and saw man; when he glanced at his shoe man was in gutter 
two trees back of witness; witness was at one tree and man was at 
another; witness was in front of third house when he jumped off 
car; houses are about thirty feet wide; witness ran width of one house; 
witness started to hop off at the third house, and did not stop until 
he got to the window of the apartment house; witness ran the width 
of three houses, and when he looked back man was lying down in 
the front of the apartment house window ; the man was in front of 
the apartment house window; when witness was running he was 
running in front of the man; when witness glanced at his shoe, the 
man was at the next tree, near Seventh Street; when witness got off 
the car he was facing the way the car was going; did not see any- 
• body get off the car ahead of him; did not see anybody fall off the 
car; after witness stopped he got behind the tree; stood there and 
heard some one say to take the man to the hospital; witness put his 
arm around the tree and looked at his shoe to see if the sole was 
loose; did not go to man on ground because he had to go home; he 
had to lie home at ten o’clock; it was then after twelve o’clock, 

38 but he was supposed to be at home at ten. and he had to 
sleep in the woodshed that night; didn’t wait to see what was 

the matter with the man; was not curious enough to go to see him 
because “I was afraid the old lady would he home waiting for me”; 
did not wait to see if there was anything the matter with the man 
on the ground; witness did not give his name to anybody; when 
witness jumped off the car, he ran towards the apartment *, did not 
see anything of a man’s hat blowing off as the car was going down 
the street ; did not see any one on the footboard. 

Thereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness Mary W. Kramer, who first having 
been duly sworn, testified as follows: 

That her full name is Marv W. Kramer; that she is a sister of 
the plaintiff, and lives in the house with him; that she saw him 
the day after the accident, when he was at the hospital; that she 
got there in the morning; that when she saw him he seemed to be 
very weak and nervous, and appeared to be more dazed than any¬ 
thing else; she saw him again at noon; that he came to the house 
in a buggy and she helped him into the house; that he seemed like 
a person who was exhausted. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness George C. Clark, who, first having been 
duly sworn, testified as follows: 

That his full name is George C. Clark, and his occupation is that 
of physician; that in 1912 he was stationed at the Casualty Hospital, 
doing some electrical and X-rav work; that he saw Dr. 

39 Kramer in the fall of 1912; that he examined him two or 
three times and treated him electrically; that he was suffer¬ 
ing from paralysis of the arm and shoulder; that this condition was 
due to some injury of the nerves; that witness had not seen him 
lately until this morning; that he treated him probably thirty or 
forty times; that he noticed the plaintiff could not open his hand; 
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and that this condition was due to paralysis; that he is afraid the 
condition is permanent. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness Merton Alden English, who, first 
having been duly sworn, testified as follows: 

That he is an osteopath, and has been engaged in that practice for 
twelve years; that he is acquainted with the plaintiff; first became 
acquainted with him in August, 1912; that he examined plaintiff 
and treated him thereafter; that the motion in the shoulder joint 
is restricted, the motion of raising the arm is restricted, and he has 
a claw hand, which, in the opinion of the witness, is due to the 
injury. 

Thereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness Mrs. Luanna C. Kramer, who, 
first having been duly sworn, testified as follows: 

That she is the wife of the plaintiff: that at the time of the 
accident, which occurred on Friday, the witness was out of the 
city; when she returned on Tuesday, she saw her husband; 

40 that he was then in a highly nervous condition, suffered 
intenselv and could not sleep: that this condition continued 

three or four months. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness William E. Leahy, who, first having 
been dulv sworn, testified as follows: 

%J 7 

That he is one of the attornevs in the case, and is the son-in-law 
of the plaintiff : that he was engaged in getting witnesses to appear 
at the trial; that arrangement had been made to have Dr. Williams 
appear, but he was called out of the city: that the witness met the 
Ehrhardt boy unexpectedly; that Ehrhardt’s mother came to witness 
as a client; she was telling witness of an accident that the boy had 
witnessed, which was like the accident in this case, and witness 
called John Ehrhardt in and questioned him. 

At the conclusion of this testimony, counsel for the plaintiff 
announced their case in chief closed. 

Whereupon the defendant, to maintain the issues on its part 
joined, called as a witness William P. Utz, who, first having been 

dulv sworn, testified as follows: 

/ 

That his full name is William P. Utz; that at the present time he 
is living at Culpeper, Virginia, and is engaged in the business 
of painting; that he was formerly in the employ of the Washington 
Railway and Electric Company as a motorman; that he was the 
motorman of an eastbound car on East Caoitol Street on the night 
of August 9, 1912, when an accident happened at 12:20 o’clock 
between Sixth and Seventh Streets; that the conductor of 

41 that car was Mr. Gunnell; that the car he was operating was 
a summer car, one of the 1600’s, a long car; that between 

Sixth and Seventh Streets, he was traveling about ten miles an 
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hour, and operated the car in the usual way; that the first thing 
which attracted the attention of witness was when he heard the 
conductor hollering, “Wait until the car stops,” and received three 
bells instantly; that when he received three bells he stopped the car 
at once; that when the car stopped, it was a little past the center of 
the block, as near as the witness could judge; that witness knows 
where the alley is between those two streets, and when the car 
stopped it was a little below the alley, towards Seventh Street, about 
a car length, or something like that, from the alley; that when 
witness stopped the car, he got off and went back, and saw a man 
lying in the street; he was getting up when witness went back; in 
order to get to the man witness had to go back a very short distance, 
about a car length; witness did not receive a bell to stop at this . 
street, and ran by that place without stopping; in the block be¬ 
tween Sixth and Seventh Streets the car was not running at the 
rate of twenty-five miles an hour, and lie did not jam the brake down 
hard or make any jerk of the car; before the witness got the three 
bells to stop the car was running along smoothly. 

m 

Thereupon, on cross examination, the witness further testified that 
he is not now working for the company; that he ceased working for 
them a little better than two years ago; that he had been a 
42 motorman for about two years and nine months prior to the 
accident ; that at the time of the accident the witness started 
from Glen Echo and was on his last trip; that he does not remember 
what time he arrived at the barn; when the car turned into East 
Capitol Street they did not have many passengers on board; that 
he could easily tell whether there were many passengers on board on 
an open car; after turning into East Capitol Street they made several 
stops along the line, but does not just recollect at what streets; that 
when he got to Sixth street he did not get a bell to stop; that he did 
not get a bell to stop at Seventh Street; the only bell he got was the 
signal from the conductor to stop; after he crossed Sixth Street, 
and until he got the signal from the conductor, he did not get any 
bells at all; got the signal from the conductor when the car was 
near the alley, about half way of the block; got the three bells when 
he was just crossing the alley; when the car stopped and witness 
saw the man on the ground, he was lying across the alley a piece, 
a short distance; witness could not sav exactly where he was, but 
it was about the center of the block; the car stopped about a length 
or a length and a half past the alley; witness did not stop or slow 
up for anybody to get off; did not get any bell at all; was running 
at the rate of about ten miles an hour, between Sixth and Seventh 
Streets it is somewhat down grade; does not know where the con¬ 
ductor was on the car; he was not up front talking to the witness; 
he was back on the car somewhere, but just where, witness does not 
know. 
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Thereupon, further to maintain the issues on its part 

43 joined, the defendant called as a witness Le Grand Johnson, 
who, first having been duly sworn, testified as follows: 

That he is a civil engineer employed in the engineer department 
of the defendant; that he made measurements in the vicinity of 
Seventh and East Capitol Streets; that the distance from the alley 
to the west building line of Seventh Street is 278 feet and seven 
inches; that there is a parking on the west side of Seventh Street 
eleven feet and ten inches wide, and a sidewalk twelve feet wide; that 
at the southwest corner of Seventh and East Capitol Streets is located 
the Saratoga Apartment ; that the frontage of this apartment on 
East Capitol — is eighty feet three inches; there is a little areaway 
between the apartment and the next house, which is numbered 649 
East Capitol Street; this house is 23 feet wide and each of the 
houses west of it is of the same width; there are several windows in 
the apartment house, but witness did not locate them. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness John N. Popham, Jr., who, first hav¬ 
ing been duly sworn, testified as follows: 

That his full name is John N. Popham, Jr., and he is now engaged 
in the practice of law in Washington, a member of the Bar of the 
Supreme Court of the District of Columbia; that for some time he 
was employed in the claim department of the defendant and was 
engaged iii investigating accidents, interviewing persons who meet 
with accidents and seeing witnesses; that he remembers seeing the 
plaintiff at Casualty Hospital on August 10, 1912; that he 

44 saw the plaintiff on the front porch of the hospital; that he 
went to the hospital and Dr. Kramer was pointed out to him 

by one of the nurses; the plaintiff was then sitting on the front 
porch; witness told him he was from the Washington Railway and 
Electric Company and had called to see him in regard to an acci¬ 
dent ; that the plaintiff made a statement to him as to how the acci¬ 
dent occurred; that when the statement was made, the witness wrote 
it down in shorthand, and now has the notes with him; the witness 
was then asked to refer to his notes and state whether or not at that 
time he asked the following question: “How did this accident hap¬ 
pen to you,” and if the plaintiff did not answer, “I thought we were 
nearer the corner than we were, and I got down on the running 
board to get off, and my hat blew off, and I reached up to grab it 
and fell off the car. I was riding on the back seat facing the back, 
and I did not know we were so far from the corner when I got 
down on the'running board,” to which the witness replied that he 
asked the plaintiff the foregoing question, and that the plaintiff 
made the foregoing answer. The witness has thereupon asked if he 
did not ask the plaintiff the following question: “Did you jump 
off to get vour hat,” and if the plaintiff did not reply, “No, sir; 
my hat blew off. I reached up to grab it and lost my hold on the 
car and fell off,” to which the witness replied that he asked the fore¬ 
going question, and that the plaintiff made the foregoing answer. 
The witness was thereupon asked if he did not ask the following 
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question: “How fast was the car going at the time you fell off,” and 
if the plaintiff did not make the following answer, “It was 

45 going very fast,” to which the witness replied that he asked 
the foregoing question and that the plaintiff made the fore¬ 
going answer. Thereupon the witness was asked to state if he did 
not ask the following question: “After you fell, how far did the car 
go before it stopped,” and if the plaintiff did not answer that “To the 
corner. It happened about the middle of the block,” to which the 
witness replied that he asked the foregoing question and that the 
plaintiff made the foregoing answer. Thereupon, upon cross ex¬ 
amination the witness further testified that he went to the hospital 
to get a statement from the plaintiff; that he went there to get the 
facts; that he was sent there by the railway company; that he wrote 
that down in the presence of the plaintiff, right there where they 
were sitting on the porch; that they were on the porch near the en¬ 
trance to the hospital; that he does not recall exactly what time it 
was, but thinks it was shortly before twelve o’clock. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Edward Everett Gunnell, who, first 
having been duly sworn, testified as follows: That he is employed by 
the defendant as a conductor; that he has been in the service of the 
defendant going on three years altogether; that he was a conductor 
on the car of which Mr. Utz was motorman when an accident hap¬ 
pened to Dr. Kramer; that the accident happened at 12:20; that at 
the time of the accident the witness was on the back end of 

46 the car; that he could not say whether he was on the running 
board or inside the car; that he does not remember as to that; 

that after the car left Fifth Street, and up to the time of the accident' 
the witness was not at any time standing up at the front end of the 
car engaged in conversation with the motorman; that he noticed Dr. 
Kramer being on the car, dozing, and looked like he was asleep; 
that he was about middle way of the car; the way the accident hap¬ 
pened was that plaintiff jumped right out in the middle of the block 
from 1602 car, when the car was running; the plaintiff’s hat fell off, 
and he jumped right out after it; witness hollered “Wait until the 
car stops,” but the plaintiff paid no attention; at that time the car 
was about midway of the block; plaintiff jumped off about the alley; 
witness got off and asked plaintiff if he was hurt; the first thing wib 
ness did was to run to plaintiff and ask him whether he was hurt; 
when witness saw T the man get off the car, he hollered “Wait until 
the car stops,” and got off the running board and w^ent to him; wit¬ 
ness rang three bells for the car to stop; that is an emergency stop; 
when the car stopped it was about a car length or a car length and a 
half, from the man; when witness got back to the plaintiff he was up 
on his feet; witness asked the plaintiff if he was hurt, to which he 
replied that his arm hurt him a little, and witness offered to send 
him to the hospital; plaintiff stated that he w T ould walk around to the 
hospital, and two men went around with him; at the time the car 
was proceeding along East Capitol Street, going east, there was no 
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signal given by any passenger to stop car at Sixth Street, and 

47 the car did not run past that place without stopping for 
signal; at the time the plaintiff jumped off the car or fell off 

the car, witness could not see whether any other person jumped off 
the car ahead of plaintiff; witness did not see anybody get off the 
car before the accident happened; the car stopped right on the other 
side of the alley, on the east side; before the accident happened the 
car was running al>out eight or ten miles an hour, not any faster; 
the car was going slow; it was going very steady; there was no jerk 
or jolt of the car; it ran along very smoothly. 

On cross examination the witness testified that the plaintiff fell off 
about midway of the alley; when witness gave three bells the car was 
right on the other side of the alley; he gave three bells after the man 
fell; witness gave three bells when the car was just al)out at the alley; 
the plaintiff fell off the car before witness gave three bells; that is 
what caused him to give three bells; plaintiff was sitting about mid¬ 
way of the car; he was sitting right inside the car, but he was lower¬ 
ing his head like this (illustrating) ; noticed the man was dopey on 
the car; that is what attracted attention of witness; his hat blew off; 
it went off; witness does not know whether it blew off; when his hat 
blew off, car was about midway of the block; his hat fell off near 
about the alley, and he jumped right off after it; witness hollered 
“Wait until the car stops,” but plaintiff paid no attention; plaintiff 
was not standing on the running board when his hat fell off; he was 
sitting on the car and his hat blew off, and he turned around 

48 and jumped off; the car was then going about eight or ten 
miles an hour; this was the last trip of the witness that night; 

witness had not received any signal to stop at Sixth Street, and no 
signal to stop at Seventh Street; witness was on the back end of the 
car; could not say whether he was on running l>oard or inside; 
there were about four or five people, something like that, on the car; 
the car stopped a little bit beyond the alley. 

» Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Frank Dunn, who, first having been 
duly sworn, testified as follows: 

That his full name is Frank Dunn; occupation, electrician; that 
he is employed by the Potomac Electric Power Company; that on 
the night of August 9th or the early morning of August 10, 1912, he 
was a passenger on an eastbound car on East Capitol Street, when an 
accident happened to a gentleman between Sixth and Seventh 
Streets; that he was about the center of the car; that the plaintiff was 
sitting in the seat in front of witness; that there were not many peo¬ 
ple on the car at the time, about seven or eight; that the plaintiff wars 
sitting right in front of witness, on the righthand side, against the 
post; that the plaintiff was sort of drowsy, and his head falling down; 
that his hat hit the side post and fell off, and plaintiff jumped off 
after it; that the car was going between eight and ten miles between 
Sixth and Seventh Streets; that the conductor gave the signal to 
stop, and the car stopped in a car length; witness got off and went 
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back and plaintiff got up from ground; witness asked plain- 

49 tiff if he was hurt, and he replied that his shoulder and arm 
hurt a little bit; at the time of the accident the conductor was 

somewhere back of the witness, but just where he was standing he 
did not know; witness was looking at the plaintiff when his hat went 
off, and he then jumped right out after it; it looked to witness that 
before his hat hit the ground plaintiff had gone out after it; at that 
time the car was in between the block, about the center of the block, 
• between Sixth and Seventh Streets; after that the car went slightly 
over a car length ; at the time the plaintiff fell off the car there was no 
jerk or jolt of the car; it was running along very smooth; witness 
gave his name to the conductor, but did not know the conductor. 

On cross examination, the witness further testified that he did not 
know the motorman; that he is working for the Potomac Electric 
Power Company; that he does not know anything about whether the 
Potomac Electric Power Company is the same as the Washington 
Pailway and Electric Company; that his place of business is at Glen 
Echo, operating a sub-station for the Potomac Electric Power -Com¬ 
pany, which furnishes electricity to the railway company; that the 
witness gets his pay at 450 Washington Street ; that the substation 
is located at the entrance to the park at Glen Echo, and the duties 
of the witness are to keep the machines going, and such like; that he 
has nothing to do with the running of the cars, except to keep the 
current on the line; that on the night of the accident he stopped work 
a little after eleven o'clock, and then took a car to go home; that he 
was riding on a pass; that he is furnished two passes a day; 

50 that he lived at 824 B Street, southeast; that he saw the man 
jump off the car. When asked to state whether the man was 

sober or drunk, the witness replied that he could not say, but he 
looked very drowsy; that his hat hit against the post on the side of 
the car, at the end of the seat, and that knocked it off, and he 
just jumped off after it; his hat did not hit the ground before 
he left the car; he was not standing on the running board at the 
time; when asked to state if he just got out of the seat and jumped 
off, the witness replied that if he stood on the running board it was 
very quick; that he did not see his feet; that the conductor was 
somewhere in the rear of the witness; that he did not see how far 
back; that he was not on the front of the car talking to the motor- 
man. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Frank Mason Allen, who, first hav¬ 
ing been duly sworn, testified as follows: 

That he is a tool maker and machinist employed in the Depart¬ 
ment of Agriculture; that in August, 1912, he was living at 1534 
East Capitol Street; that on the night of August 9, 1912, a little 
after midnight he was on a car going east, when an accident hap¬ 
pened on East Capitol Street, between Sixth and Seventh Streets; 
that he was on the front seat of an open car; that the first thing 
which attracted his attention was three bells; that when he heard 
the signal to stop, he looked around to see what was the matter, and 
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saw a man fall rolling in the street; that he does not know just 
where the man was or anything else; at the time the three- 

51 bell signal was given, there was no apparent uneasiness or 
jerk or anything like that in the movement of the car; that 

the car was going about eight or maybe ten miles an hour, that 
when he heard the three-bell signal the car was about one-third the 
way down the square from Sixth Street; after the signal was given 
the car stopped as quick as a man could stop it; witness could not 
tell in how many feet, but right quick; witness did not get off the 
car; witness saw'the man on the ground after the car stopped; he 
could not say how far back of the car he was; the accident happened 
prettv close to the alley, about, as he said before, one-third of the 
wav down the square; he thinks the car stopped pretty close to the 
alley if not at the alley; it may have been at the alley; it was close 
to the alley when it stopped; could not see plainly how far the man 
was back of the car. When asked to state if he could measure the 
distance by his view in the court room, the witness replied that it 
was probably a car length hack of the car. 

On cross examination the witness further stated that the first thing 
he knew was when he heard the three-bell signal, and the car had 
not then come to the allev; it was nearer Sixth Street than Seventh 
Street, about one-third of the way from Sixth Street ; it had stopped 
before it got to the alley; the witness does not know anything about 
where the man was sitting or standing; witness saw the conductor 
on the hack platform of the car; that is the first thing that the wit¬ 
ness looked for, to see where the conductor was; witness did not see 
conductor until he heard three hells. 

52 At this point counsel for the defendant announced that the 
defendant’s case was closed. 

Whereupon, further to maintain the issues on his part joined, the 
plaintiff in rebuttal recalled as a witness Dr. Thomas B. Kramer, 
who testified that he was not at any time sitting in the center of the 
car; that on the evening of the accident, while on the car, he was 
not at any time nodding or sleeping; that he is not a drinking man; 
that he did not have anything to drink that evening. 

Thereupon, in answer to questions propounded by the court, the 
witness stated that while on the car he was smoking a cigar, but 
does not remember whether he threw his cigar away or was smoking 
at the time of the accident; that during the ride he did not change 
his seat on the car. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff in rebuttal recalled John Holmes Ehrhardt, who testified 
that when the car got near the alley he did not see anybody sitting 
in the center of the car; that he did' not see anybody whose hat blew 
off, or anybody fall out of the car after a hat; that he did not hear 
three bells while he was on the car; that he did not hear the con¬ 
ductor call out, “Wait until the car stops.” 
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Thereupon, the testimony on both sides was announced closed. 

Thereupon, the defendant offered the following prayers: 

53 Defendant's Prayers . 

No. 1. 

The jury are instructed, as matter of law, that no presumption 
of negligence arises in this case from the mere happening of the 
accident, but that before the plaintiff can be entitled to a verdict, 
they must find by a fair preponderance of the evidence that the jerk, 
jolt or movement of the car which is alleged to have caused the 
plaintiff to fall was due to negligence of the servant of the defendant 
in the operation of the car. 


No. 2. 

Tf the jury find from the whole of the evidence in the case that 
the plaintiff left his seat and stepped upon the footboard of the car, 
while it was in motion, and traveling at the rate of twenty-five miles 
an hour, then they are instructed that the plaintiff was guilty of such 
contributory negligence as to preclude a recovery in this case, and 
their verdict should be for the defendant. 

No. 3. 

Tf the jury find from the whole evidence in the case that the 
plaintiff left his seat in the car and went upon the footboard while 
the car was in motion and traveling at the rate of twenty-five miles 
an hour, then they are instructed that the plaintiff in so going upon 
the footboard of tbe car while it was in motion, assumed the addi¬ 
tional risks which were incident to being upon tbe footboard, and 
if they further find from the whole evidence that the jerk or 
54 jar of the car which is alleged to have thrown the plaintiff 
was such a jerk or jar as was to be expected from the move¬ 
ment of a car traveling at that rate of speed, then under such cir¬ 
cumstances they are instructed that the plaintiff would be guilty of 
contributory negligence which would preclude a recovery. 

No. 4. 

Tf the jury find from the whole evidence in the case that the 
plaintiff left his seat and went upon the footboard while the car 
was in motion, traveling at the rate of twenty-five miles an hour, and 
that the plaintiff was thrown from the car by a jerk in the stopping 
of said car, and if they further find from the whole evidence in the 
ca.se that the jerk was not of an extraordinary or unusual character, 
due to negligence of the servant of the defendant, but, on the con¬ 
trary, was only such a jerk as is incidental to the stopping of a car 
or the application of the brakes of a car traveling at such a speed, 
then their verdict should be for the defendant. 
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No. 5. 

The jury are instructed if they find from the whole evidence in 
the case that, the motorman of the defendant exercised reasonable 
care and prudence in the operation of the car, and that notwithstand¬ 
ing the exercise of such care, the car nevertheless gave such a jerk 
as caused the plaintiff to fall in the manner described by the evi¬ 
dence, still the plaintiff, under such circumstances, would not 
55 be entitled to recover damages, and their verdict should be 
for the defendant. 


No. 6. 

The jury are instructed if they find from the whole evidence in 
the case that the plaintiff left his seat in the car and took his posi¬ 
tion on the footboard while the car was in motion and traveling at 
the rate of twenty-five miles an hour, and that while he was in this 
position his hat was in any manner disturbed, and in attempting to 
grab hold of it he lost his hold and fell from the car, then they are 
instructed under such circumstances that their verdict should be for 
the defendant. 

Each of the foregoing prayers ottered by the defendant was sev¬ 
erally refused, and to the action of the Court in refusing to grant 
each of these said prayers, the defendant severally noted an excep¬ 
tion, which exceptions were duly entered upon the minutes of the 
court. 

Thereupon the Court charged the jury as follows: 

Charge to the Jury. 

The Court (Justice Stafford) : Gentlemen of the Jury, 1 will only 
call your attention to the declaration in the case, so that you may 
see plainly what the plaintiff is obliged to prove, and to one or two 
rules of law with which you are more or less familiar by this time, 
from your experience in other cases. 

In everv case, for the plaintiff to recover, he is obliged to 
56 recover upon his declaration, and his evidence must fit the 
declaration. He can not recover on a different case from 
that set up in the declaration, and so we have always to go back to 
that to see just exactly what it is that he claims in the declaration, 
and then to look at the evidence to see if he has proved it. 

In this case Dr. Kramer has filed a declaration in four counts. 
It was filed on the 18th day of August, 1913, and in each one of 
those counts, he makes the same claim as to how the accident hap¬ 
pened. with some little variation, to meet possible differences in the 
evidence as it might come in, but as to the main point it takes the 
same position namely, that he was riding on the platform seat of the 
rear platform, and I will stop there for a moment, because if he was 
riding in the middle of the car he can not recover. That would end 
this case at once, because his whole case is based upon the theory 
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that he was riding upon the rea t platform, and you will see, as we 
go on, that is the essential starting point of this case, and if it is 
true that he was sitting in the middle of the car, however the acci¬ 
dent happened after that, it is plain his case is a false one and a 
fabrication and, of course, you can not consider it for a moment. 

So, there is where he starts, that he was sitting in the seat of the 
rear platform of the car. Then he says that he got out and got 
upon the running board, in order to signal the car to stop, and that 
was because he had been riding on the platform seat. 

Now, as explaining why he had to go out on the running 

57 board, he has some allegations here that there was no chance 
for him to ring the bell from the place where he was. The 

claim to recover is not upon the ground that there was no bell upon 
the back part of the platform for him to ring, but that is by way of 
excuse for his having gone on the running board to ring the bell, 
because you will see, as we go on, that the negligence which he 
charges against the railroad company as having caused his injury, 
was not in not providing a bell for him to ring on the rear platform, 
but in the speed that the car was running and the jerk; but this all 
leads up to that point, and he complains or says that he had to go 
out there in order to signal the car to stop, and that getting out 
there to ring the bell, the thing happened, as he has described it in 
his testimony, which I will not repeat, as you remember it. 

The negligence that he relies upon as having caused the accident 
is that the car was running at this rate of speed, and, in connection 
with that, that there was a negligent jerk given to the car, that sent 
him off the running board. 

Now, that is the proposition. That is the point of negligence 
claimed, and is it made out by a fair balance of the testimony? Con¬ 
sidering all the facts and circumstances of the case—as you will— 
established by the evidence, how do they seem to answer to your 
mind that question? Is that the way it happened? Is that what 
caused him to fall, and was that jerk, if it was what caused him to 
fall, due to the negligent management of this car by the 

58 motorman? Was he acting as a careful, reasonable and 

prudent man in the performance of his duties at that mo¬ 
ment, when this accident occurred? If he \ as . ^ 

dent occurred because of that, and that was the immediate cause 
of it, then, prima facie, the plaintiff has made out a right to recover, 

but if not_and he is compelled to make that out by a fair balance 

of the testimony—he has faihed to make out his right to recover. 

The defendant says that if that is all true, still the plaintiff should 
not have a right to recover here, and should not be allowed to recover 
because of his own negligence, which contributed to the accident. 
Now, let us take a moment and see how that is. On this proposition 
the burden is on the defendant to make out the contributory negli¬ 
gence, if you come to this point I have marked out; that is, if you 
find first that the defendant - was negligent. The defendant says he 
ought to have rung the bell from the rear platform, and that there 
was means for him to do that, and he ought not to have stepped out 
on the running board until the car came to a stop and that it was 
negligent for him to do so. 
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Now, that is a question of fact for you to decide, whether there 
were other means provided for him to have stopped the car, so it 
was not necessary for him to go out on the running board, and that 
it was negligence for him to step out on the running board. I think 
it is a fair fact, for you, as to whether he was negligent in doing 
that, in view of the evidence in the case. 

If there was not any means provided for him to stop the 

59 car, and if you think he was acting as a reasonable and 
prudent man in stepping out the way he did, under the cir¬ 
cumstances, to ring the bell from one of the stanchions, then, of 
course, he is not haired on this ground. 

You have to consider, in determining that, gentlemen, how fast 
the car was running, and all the circumstances ol the case. II you 
tind that he was negligent himself, and that his negligence con¬ 
tributed to his injury, then, of course, he can not recover. 

If you lind that he is entitled to recover, then, on the question 
of damages you have the same rule that you have had to apply to 
other cases that you have had before you. You should award such 
damages as will make him whole, as far as money can, for the pain 
and suffering he has endured, as shown by the evidence, and will 
endure hereafter, as you may find he will have to endure in the 
future. If you so find, your award should cover the disability he 
is under and for all that he may suffer in the future, by reason of 
that disability, and if you find his injury is permanent, then for 
such disability. Now, I wish to tell you again, as I have told you 
so many times, that the mere happening of the accident itself does 
not raise any presumption of negligence; that the evidence must 
show, in order that the plaintiff can recover, that the defendant has 
been negligent in one of the respects pointed out in the declaration, 
and that the negligence was the immediate cause of the plaintiff's 
injurv. 

I am asked to tell you also that if the accident did occur 

60 by reason of the sudden jerk in the car, if that jerk was not 
due to any negligence on the part of the motorman, the 

plaintiff can not" recover. I think I have already covered that. 
That is true, because the plaintiff can only recover on proof of 
negligence on the part of the company, and it will be for you to say, 
in view of the jerk and the other circumstances in the case, whether 
it was due to negligence on the part of the motorman. 

Inasmuch as the defendant relies to some extent on the defense 
of contributory negligence—not entirely that, of course, because the 
defendant claims that defendant's agents were not negligent, but 
they say, even if they were negligent, that the plaintiff is barred 
from recovering by contributory negligence—I want to state with 
all fulness that if "the plaintiff, either in going out on the running 
board at the time he did, and under the circumstances in which he 
did, or in the way in which he stood on the running board, or the 
way he held on, or in any way he conducted himself just before 
the accident happened, he was careless and not exercising the care 
of a careful and prudent man at the time, and if that neglect on his 
part contributed to his injury, he can not recover. 
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Thereupon, at the conclusion of the charge, the following trans¬ 
pired before the jury retired: 

The Court : Now, Mr. Hoover, I have entered air exception as to 
each one of your requests, so that those points will all be saved to you. 

If you have any additional objection, you should note it now. 
61 Mr. Hoover: On the question of contributory negligence, 

in order that the point may not be waived, I want to except 
to your Honor’s charge on that subject, because it is in conflict with 
the law, as I understand it, and particularly, as your Honor has 
not charged the jury upon the assumption of the risk by the plain¬ 
tiff in going on the running board, while the car was traveling at a 
rate of speed of twenty-five or thirty miles an hour. 

The Court : That may be noted now, for safetv, although I 
think it is covered. 

Have you any point to make, Mr. Baker? 

Mr. Baker: No, sir. 

The Court: Gentlemen of the Jury, you may take the case. 

(Whereupon, the Jury retired to consider of their verdict.) 

Each and all of the exceptions so stated in the foregoing bill of 
exceptions were duly noted by the Court at the time the same were 
severally taken, and said exceptions are signed as the several excep¬ 
tions taken _at the trial in the above-entitled cause this 23d day of 
March, 1915, nunc pro tunc. 

WENDELL P. STAFFORD, Justice. 


To D. W. Baker and William E. Leahy, Attorneys for Plaintiff: 

Please take notice that on the 25th day of January, 1915, 
62 at 1.15 o’clock p. m., or as soon thereafter as counsel may be 
heard, the proposed bill of exceptions attached to this notice, 
of which proposed bill of exceptions a copy is handed to you, will 
be submitted to the Court to be settled. 

GEO. P. HOOVER, 
Attorney for Defendant. 


Service of a copy of the foregoing proposed bill of exceptions 
acknowledged this 15th day of January, 1915. 

DANIEL W. BAKER, 
WILLIAM E. LEAHY, 

Attorneys for Plaintiff. 


The foregoing bill of exceptions is satisfactory. Testimony of 
plaintiff set out in form as requested by plaintiff’s attorney. 

DANIEL W. BAKER, 
WILLIAM E. LEAHY, 

Atfys for Plaintiff. 


[Endorsed:] At Law. No. 56106. Thos. B. Kramer vs. Wash. 
R’way & El. Co. Bill of Exceptions. Law Offices, George P. 
Hoover, 406 Fifth St. N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2813. The Washington Railway and Electric Company, appellant* 
vs. Thomas B. Kramer. Court of Appeals, District of Columbia’ 
Filed Apr. 16, 1915. Henry W. Hodges, clerk. 
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3ltt the (Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1915. 

No. 2813. 

THE WASHINGTON RAILWAY AND ELECTRIC 

COMPANY, APPELLANT, 

vs. 

THOMAS B. KRAMER, APPELLEE. 

APPEAL PROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

BRIEF ON BEHALF OF APPELLANT. 

Statement of the Case. 

(A) GENERAL STATEMENT. 

This is an appeal from a judgment entered on a verdict 
in favor of the appellee in the court below, in the sum of 
$5,000, against the appellant, on account of injuries al¬ 
leged to have been received by the appellee, caused by 
the alleged negligence of the appellant. 

On the trial of the cause the appellee introduced testi¬ 
mony tending to show that on the evening of August 10, 
1912, at about the hour of midnight, the appellee boarded 
a car of the appellant at Ninth and F Streets Northwest, 
for the purpose of being transported on said car to the 


vicinity of his home, which was at No. 624 A Street 
Southeast, and the point where he desired to alight 
was at Seventh and East Capitol Streets. 

The car which the appellee boarded was a large open 
car, with seats running cross-wise of the car, and he took a 
position on the seat on the rear platform of the car. 

While on the stand as a witness in his own behalf, the 
appellee testified that when the car reached a point 
on East Capitol Street, about midway of the block be¬ 
tween Sixth and Seventh Streets, he left his position on the 
rear platform of the car, and stepped onto the running- 
board; that when he left the platform of the car and 
went upon the running-board, the car was traveling at 
the rate of twenty-five or thirty miles an hour; that-after 
stepping upon the running-board, he walked along the 
running-board, toward the front end of the car, until he 
reached a point opposite the second stanchion from the 
rear end of the car; that when he reached this point 
he placed his arm against the stanchion at the end 
of the seat, and while he was occupying this position, the 
speed of the car was slackened, as if the motorman of the 
car intended to make a stop at Seventh Street, but that 
immediately after the speed of the car was slackened, the 
car gave a jerk which caused the appellee to lose his 
hold upon the stanchion, and he was thrown to the 
ground, receiving the injuries complained of. 

(B) APPELLEE’S EVIDENCE. 

Thomas B. Kramer testified that at the time of the 
trial he was 63 years of age; that he boarded the car at 
Ninth and F Streets, sat in the last seat, facing the rear of 
the car; after the car had left Sixth Street some distance, 
got up from seat and got on running-board, so as to be 
ready to get off; and that has been his custom for years. 
He was going to ring the bell but some one rang it ahead 
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of him; that he was standing on the running-board 
with his arm against the stanchion, and that gave him a 
right good support; that in his judgment the car was 
running twenty-five or thirty miles an hour, going at 
quite an excessive speed, and that he was thrown off 
by the jolt of the car (Rec., p. 13); that the conductor 
was at the front end of the car talking to the motorman; 
that he knew there was a bell-rope on the car, but 
thought it was used only by the conductors, never 
noticed the bell-rope very much (Rec., p. 14); that he 
did not look around to see if there was anything with 
which to signal the motorman, when he got up from his 
seat; that he did not look to see if there was a push-bell 
to ring; that he had gotten up to about the second stan¬ 
chion before he fell, and there is generally a bell on the 
first stanchion. His object in going to the second 
stanchion was to be nearer to the street to get off, 
because in getting off that way, he tried to get as near to 
the street where he wanted to get off as possible; that 
when he left his seat, the car was half way between 
Sixth and Seventh Streets; that he fell opposite the bay 
window of the house next to the apartment house; that 
when he first got on the platform his hat started to blow 
off, and when it started to blow off, he raised his right 
hand but did not lose his hat; that at the time he got 
on the running-board the car was going between twenty- 
five or thirty miles an hour, quite an excessive speed; 
that the jerk which caused him to fall was caused by the 
stopping of the car; that the jerk was due to a sudden 
motion that the motorman made with the brake. 

“Q. How was it you got out on the running- 
board when the car was going so fast? 

“A. I generally do that. 

“Q. Didn’t you know it was dangerous to get 
out on the running-board when it was going at 
that speed? 



“A. I didn’t think at the time about that, but I 
had been in the habit of doing that. 

“Q. You had been in the habit of doing that? 

“A. Yes, sir; like a great many other people. 

“Q. And that is the reason you did it, because 
you were in the habit of doing it? 

“A. Yes, sir; to get off the car” (Rec., p. 17). 

The only other witness called by the appellee on the 
question of how the accident happened was John Holmes 
Ehrhardt y who testified that he was a passenger on the car 
from which the appellee fell; that when the car got to 
Fifth Street, he rang the bell; that he rang again as the 
car got to Sixth Street, and rang it again after the car 
had passed the middle of the block between Sixth and 
Seventh Streets; when witness rang the bell after 
the car had passed Sixth Street, the car was going at 
the rate of about twenty-five miles an hour (Rec., p. 18); 
that witness hopped off the car when it was at the third 
house west of the apartment house; that when witness 
jumped off the car he heard a noise as if made by the 
shutting off or putting on of the controller, and felt a jerk 
of the car, as his hand left the car (Rec., p. 20). 

(C) APPELLANT’S EVIDENCE. 

William P. Utz testified that he was the motorman of 
the car at the time of the accident; that the car was 
traveling at the rate of ten miles an hour between Sixth 
and Seventh Streets; that the first thing that attracted 
his attention was hearing the conductor call out, “wait 
until the car stops;” and then he received three bells 
to stop instantly; that when the car stopped, it was just a 
little past the center of the block, just beyond the alley, 
toward Seventh Street; that he did not receive a bell to 
stop at Sixth Street, and that he did not jam the brake 
down hard, or make any jerk in the stopping of the car; 
that he does not know where the conductor was on the car, 








5 


but the conductor was not up at the front end talking to 
him (Rec., pp. 22 and 23). 

John N. Popham, Jr., testified that he is now engaged 
in the practice of law; that he was formerly employed by 
the appellant, engaged in investigating accidents, and 
interviewing persons who were injured; that on the 
morning after the accident, he went to Casualty Hospi¬ 
tal, where he saw the appellee on the front porch, told 
appellee that he represented the appellant, and called 
to see him in regard to the accident; that appellee made a 
statement to him as to how the accident occurred, stating 
to witness: “I thought we were nearer the corner than we 
were, and I got down on the running-board to get off, 
and my hat blew off, and I reached down to grab it and I 
fell off the car. I was right on the back seat facing the 
back, and I didn’t know we were so far from the corner 
when I got down on the running-board.” Whereupon wit¬ 
ness testified he asked appellee, “Did you jump off 
to get your hat?” and appellee answered, “No, sir; my hat 
blew off. I reached up to grab it, and lost my hold on the 
car and fell off;” that at the time he fell off, the car was 
going very fast, and the accident happened in the middle 
of the block (Rec!, pp. 24 and 25). 

Edward Everett Gunnell testified that he was conductor 
of the car at the time of the accident; that at the time 
of the accident he was at the back end of the car; that he 
noticed appellee on the car dozing, and looked like he was 
asleep; that he was about midway of the car; that ap¬ 
pellee jumped right off in the middle of the block when 
the car was running; that his hat fell off, and he jumped 
right off after it; that witness hollered, “Wait until the 
car stops,” but appellee paid no attention to him (Rec., 
p. 25); that there was no signal given by any passenger 
to stop the car at Sixth Street, and the car did not run 
past that street without stopping in response to a signal; * 
before the accident happened, the car was running at the 




rate of ten or twelve miles an hour, was going very 
steady, and there was no jerk of the car; that appellee 
was sitting about midway of the car, with his head 
lowered, and witness noticed that he was dopey; that his 
hat blew off, and when his hat blew off, the car was about 
midway of the block, and he jumped right off after it; 
that appellee was not standing on the running-board 
when his hat fell, but he was sitting on the car and his 
hat blew off, and he turned around and jumped off 
(Rec., p. 26). 

Frank Dunn testified that he was employed by the 
Potomac Electric Power Company; he was a passenger 
on the car at the time of the accident; that appellee was 
sitting on the seat right in front of witness; that he noticed 
appellee was sort of drowsy and his head falling down; that 
his hat hit the side post and fell off, and appellee jumped 
off after it; that the car was going between eight and ten 
miles an hour between Sixth and Seventh Streets; that 
at the time the appellee fell off the car there was no jerk 
or jolt of the car, it was running along very smooth; 
that appellee’s hat hit the post at the side of the car, at 
the end of the seat, and was knocked off, and appellee 
jumped off after it; that he was not standing on the run¬ 
ning-board at the time; that if appellee stood on the 
running-board before he jumped, it was very quick, wit¬ 
ness did not see his feet (Rec., pp. 26 and 27). 

Frank Mason Allen tesified that he is employed as a 
toolmaker and machinist in the Department of Agricul¬ 
ture; that he w T as a passenger on the car at the time of the 
accident, sitting in the front seat; that the first thing that 
attracted his attention was the three-bell signal; that he 
looked around to see what was the matter, and saw a man 
fall rolling in the street; that at the time the three-bell 
signal was given, there was no apparent uneasiness or jerk 
in the movement of the car, which was going at about 
eight or ten miles an hour; that when he heard the three- 






bell signal, the car was about one-third of the way down 
the block from Sixth Street, and the car made a quick 
stop; that the accident happened pretty close to the 
alley (Rec., pp. 27 and 28). 

LeGrand Johnson testified that he is a civil engineer 
in the engineer department of the appellant; that he made 
measurements in the vicinity of Seventh and East 
Capitol Streets; that the distance from the alley to the 
west building-line of Seventh Street is 278 feet and 7 
inches; that there is a parking on the west side of Seventh 
Street 11 feet and 10 inches wide, and a sidewalk 12 feet 
wide; that at the southwest corner of Seventh and East 
Capitol Streets is located the Saratoga Apartment; that 
the frontage of this apartment on East Capitol Street 
is 80 feet 3 inches; that the house next to the apartment 
is No. 649 East Capitol Street, and is 23 feet wide (Rec., 
P-24). 

At the conclusion of the testimony on both sides, the 
defendant offered the following prayers, all of which were 
refused: 

(D) APPELLANT’S PRAYERS. 

No. 2. 

“If the jury find from the whole of the evidence 
in the case that the plaintiff left his seat and 
stepped upon the footboard of the car, while it was 
in motion, and traveling at the rate of twenty- 
five miles an hour, then they are instructed that 
the plaintiff was guilty of such contributory 
negligence as to preclude a recovery in this case, 
and their verdict should be for the defendant. 

Nb. 3. 

“If the jury find from the whole evidence in 
the case that the plaintiff left his seat in the car 
and went upon the footboard while the car was in 
motion and traveling at the rate of twenty-five 
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miles an hour, then they are instructed that the 
plaintiff in so going upon the footboard of the car 
while it was in motion, assumed the additional 
risks which were incident to being upon the ; 
footboard, and if they further find from the whole 
evidence that the jerk or jar of the car which 
is alleged to have thrown the plaintiff was such a 
jerk or jar as was to be expected from the move¬ 
ment of a car traveling at that rate of speed, then 
under such circumstances they are instructed 
that the plaintiff would be guilty of contributory 
negligence which would preclude a recovery.” 










No. 4. 

“If the jury find from the whole evidence in 
the case that the plaintiff left his seat and went 
upon the footboard while the car was in motion, 
traveling at the rate of twenty-five miles an hour, 
and that the plaintiff was thrown from the car 
by a jerk in the stopping of said car, and if they 
further find from the whole evidence in the case 
that the jerk was not of an extraordinary or 
unusual character, due to the negligence of the 
servant of the defendant, but, on the contrary, 
was only such a jerk as is incidental to the stop¬ 
ping of a car or the application of the brakes of a 
car traveling at such a speed, then their verdict 
should be for the defendant.” 

No. 5. 

“The jury are instructed if they find from the 
whole evidence in the case that the motorman of 
the defendant exercised reasonable care and 
prudence in the operation of the car, and notwith¬ 
standing the exercise of such care, the car never¬ 
theless gave such a jerk as caused the plaintiff to 
fall in the manner described by the evidence, still 
the plaintiff, under such circumstances, would 
not be entitled to recover damages, and their 
verdict should be for the defendant.” 
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No. 6. 

“The jury are instructed if they find from the 
whole evidence in the case that the plaintiff left 
his seat in the car and took his position on the 
footboard while the car was in motion and travel¬ 
ing at the rate of twenty-five miles an hour, and 
that while he was in this position his hat was in 
any manner disturbed, and in attempting to 
grab hold of it he lost his hold and fell from the 
car, then they are instructed under such circum¬ 
stances that their verdict should be for the de¬ 
fendant” (Rec., pp. 29 and 30). 

(E) CHARGE OF THE COURT ON THE QUESTION , 

OF CONTRIBUTORY NEGLIGENCE. 

In its charge to the jury, the court, in dealing with 
the question of the contributory negligence of the plain¬ 
tiff, stated the law to be as follows: 

“The defendant says that if that is all true, 
still the plaintiff should not have a right to re¬ 
cover here, and should not be allowed to recover 
because of his own negligence, which contributed 
to the accident. Now, let us take a moment and 
see how that is. On this proposition the burden is 
on the defendant to make out the contributory 
negligence, if you come to this point I have 
marked out; that is, if you find first that the 
defendant was negligent. The defendant says he 
ought to have rung the bell from the rear plat¬ 
form, and that there was means for him to do 
that, and he ought not to have stepped out on the 
running-board until the car came to a stop and 
that it was negligent for him to do so. 

“Now, that is a question of fact for you to 
decide, whether there were other means provided 
for him to have stopped the car, so it was not 
necessary for him to go out on the running- 
board, and that it was negligence for him to step 
out on the running-board. I think it is a fair fact, 



for you, as to whether he was negligent in doing 
that, in view of the evidence in the case. 

“If there was not any means provided for him 
to stop the car, and if you think he was acting as 
a reasonable and prudent man in stepping out 
the way he did, under the circumstances, to ring 
the bell from one of the stanchions, then, of 
course, he is not barred on this ground. 

“You have to consider, in determining that, 
gentlemen, how fast the car was running, and all 
the circumstances of the case. If you find that 
he was negligent himself, and that his negligence 
contributed to his injury, then, of course, he can 
not recover” (Rec., pp. 31 and 32). 

Again recurring to the same subject-matter, in in¬ 
structing the jury on the question of the contributory 
negligence of the appellee, the court said: 

“Inasmuch as the defendant relies to some 
extent on the defense of contributory negligence— 
not entirely that, of course, because the defendant 
claims that defendant’s agents were not negli¬ 
gent, but they say, even if they were negligent 
that the plaintiff is barred from recovering by 
contributory negligence—I want to state with all 
fullness that if the plaintiff, either in going out 
on the running-board at the time he did, and 
under the circumstances in which he did, or in the 
way in which he stood on the running-board, or 
the way he held on, or in any way he conducted 
himself just before the accident happened, he was 
careless and not exercising the care of a careful 
and prudent man at the time, and if that neglect 
on his part contributed to his injury, he can not 
recover” (Rec., p. 32). 

(F) EXCEPTION TO THE CHARGE. 

At the conclusion of the charge to the jury, the follow¬ 
ing occurred: 

“The Court. Now, Mr. Hoover, I have entered 
an exception as to each of your requests, so that 












those points will all be saved to you. If you have 
any additional objection, you should note it now.. 

“Mr. Hoover. On the question of contributory 
negligence, in order that the point may not be 
waived, I want to except to your honor s charge 
on that subject, because it is in conflict with the 
law, as I understand it, and particularly, as your 
honor has not charged the jury upon the assump¬ 
tion of the risk by the plaintiff in going on the 
running-board, while the car was traveling at a 
rate of speed of twenty-five or thirty miles an 
hour. 

“The Court. That may be noted now, for safety, 
although I think it is covered” (Rec., p. 33). 

ASSIGNMENTS OF ERROR. 

1. The court erred in refusing to grant de¬ 
fendant’s prayer number two. 

2. The court erred in refusing to grant de¬ 
fendant’s prayer number three. 

3. The court erred in refusing to grant de¬ 
fendant’s prayer number four. 

4. The court erred in refusing to grant de¬ 
fendant’s prayer number five. 

5. The court erred in refusing to grant de¬ 
fendant’s prayer number six. 

6. The court erred in its charge to the jury in 
dealing with the subject of the contributory 
negligence of the plaintiff. 

7. The court erred in refusing to charge the 
jury that the plaintiff in leaving his seat, and going 
upon the foot-board of the car when it was travel¬ 
ling at the rate of twenty-five or thirty miles an 
hour, assumed the additional risks which were 
incident to his being upon the foot-board in such 
circumstances (Rec., pp. 10 and 11). 





ARGUMENT. 


(a) Assignments of Error I and VI. 

THE COURT ERRED IN REFUSING TO 
CHARGE THE JURY THAT THE APPELLEE WAS 
GUILTY OF CONTRIBUTORY NEGLIGENCE AS 
MATTER OF LAW, AND LIKEWISE ERRED IN 
ITS GENERAL CHARGE TO THE JURY ON THE 
SUBJECT OF THE CONTRIBUTORY NEGLI¬ 
GENCE OF THE APPELLEE. 

It appears from the evidence of the appellee in this case 
that at the time of the accident he was a man 61 years of 
age; that he was safely seated on a car of the appellant; 
and that he voluntarily and unnecessarily left his 
place of safety, and placed himself in a position, which 
he recognized as dangerous, and it is contended by the 
appellant that by so doing he was guilty of contributory 
negligence, as matter of law, which would prevent a 
recovery on his part. 

Presenting the case from the standpoint of the evi¬ 
dence on behalf of the appellee, it is shown that he left 
his seat and went upon the running-board so as to be 
ready to get off, as had been his custom for years, and 
that in so doing, he did not at the time think about it 
being dangerous, but simply pursued this course, because 
he had been in the habit of doing so, and that was his 
reason for going upon the running-board. At one point 
in his testimony he states that he walked on the running- 
board a short distance to get to a bell; not that he stepped 
on the running-board for this purpose; that the conductor 
of the car was up at the front end, engaged in conversa¬ 
tion with the motorman; that he knew that there was 
a bell-rope on the car, in addition to the push-buttons to 
ring. He testified further that he knew there generally 
was a bell at the first stanchion. In view of this testi- 







mony it necessarily follows that he was not on the run¬ 
ning-board for the purpose of reaching a bell, because if 
such was the case he could have rung it at the first 
stanchion, instead of going to the second. 

The inevitable conclusion to be drawn from this evi¬ 
dence is that the appellee did not go upon the running- 
board for the purpose of ringing the bell in order to signal 
for the car to stop, but that he went upon the running- 
board in pursuance of a custom which he had established 
for himself as a street-car rider, and therefore took the 
chance of being thrown from the car by the efforts 
of the motorman to stop, when the car was running, as 
claimed by the appellee, at the rate of twenty-five or 
thirty miles an hour. It further appears from the 
testimony of the appellee, that a passenger, other than 
himself, rang the bell before the car reached Sixth Street, 
rang it the second time as the car passed Sixth Street 
and again rang it as the car was at some point about 
the middle of the block between Sixth and Seventh 
Streets. The appellee in his testimony, states that he 
did not ring the bell, because some one had rung the bell 
ahead of him. It is undisputed in this case that when the 
appellee left his seat in the car, and went upon the run¬ 
ning-board, he realized that the car was going at the rate 
of twenty-five or thirty miles an hour, at quite an ex¬ 
cessive speed. His testimony as to the negligence 
of the appellant, and the cause of the accident, is to the 
effect that while he was standing on the running-board 
of the car, the motorman applied the brakes, and the 
application of the brakes by the motorman caused the 
car to jerk, which threw him to the ground. It further 
appears from the testimony of the appellee that he did not 
have hold of the grab-handle while he was standing on 
the running-board, nor did he pu^ his arm around the 
stanchion, but that while he was standing there, he had 
his arm against the stanchion (Rec., p. 13). 
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An examination of the cases decided in this jurisdic¬ 
tion will show that no case like the present has ever 
been passed upon by this court. 

In all of the cases bearing any analogy to the case at 
bar, it will be observed that the passenger was injured 
while standing upon the platform of a car, and not upon 
the running-board, * with the exception of the cases of 
Brightwood Railway Company vs. Carter (12 App. 
D. C., 155, 159; Koontz vs. District of Columbia 
(24 App. D. C., 59, 07); Harbison vs. Metropolitan 
Railroad Company (9 App. D. C., 00, 09). 

In the Carter case, supra, the plaintiff boarded a car of 
the railway company, and at the time he boarded it, the 
car was so crowded that he could not take a position on 
the inside of the car, but was compelled to remain upon 
the running-board. While he was standing on the 
running-board, holding on to the grab-handle attached 
to the stanchion, the grab-handle pulled loose and he 
was thrown from the car. In that case, while the court 
held that the plaintiff was not guilty of contributory 
negligence, as matter of law, yet the court in its opinion 
approved a prayer which instructed the jury that the 
plaintiff assumed the risk of riding in such an exposed 
position. 

In the Koontz case, supra, the plaintiff boarded a car 
of the defendant railway company, which was crowded 
with passengers on the inside, and other passengers 
were standing on the running-board; the plaintiff took a 
position on the running-board because there was no 
room for him to get inside the car, and after the car had 
proceeded about one hundred yards from the place where 
he boarded it, he was struck by an obstruction alongside 
of the track and knocked from the car. 

In the Harbison case, supra, the plaintiff boarded an 
open summer car of the defendant, which was somewhat 
crowded, and took a position on the foot-board of the car. 







He was accompanied by a child, which he placed in the 
only vacant seat in the car, and while he was walking 
along the running-board, before he had reached the end 
of the car, he was struck by a car on the opposite track. 

It is respectfully submitted to the court that each 
of the foregoing cases is easily distinguishable from the 
case at bar. In each of the cases cited it appears that the 
plaintiffs were received as passengers on the cars when the 
cars were crowded, and the only position which they 
could take was on the running-board of the car. In none 
of those cases did the plaintiffs voluntarily and un¬ 
necessarily expose themselves to danger, but stood in a 
position on the running-board, where they were re¬ 
ceived as passengers by the railroad company by reason 
of the fact that they were unable to take a safe position 
in the car on account of its crowded condition. 

In the case at bar, the appellee was in a safe position 
on the seat, the bell had been rung by another passenger 
for the purpose of having the car stop, and the ap¬ 
pellee, with knowledge of the fact that the bell had been 
rung, stepped down on the running-board, while the car 
was running at the rate of twenty-five or thirty miles 
an hour, when there was no necessity for his so doing, as 
he could have remained in his position on the seat, until 
the car came to a stop. 

On behalf of the appellant, it is contended that the 
facts of the case at bar are so far different from the 
facts of each of the foregoing cases decided by this 
court, that the principles of law announced in those 
cases are not analogous to the case at bar, nor will they 
control the decision of the court in the present case. 

The great weight of authority is to the effect that where 
a passenger on a street car voluntarily and unnecessarily 
leaves a safe position in the car and takes a position 
on the running-board^ while the car is in motion, he is> 
guilty of contributory negligence, as matter of law. 
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A case directly in point is that of Baltimore Consoli¬ 
dated Railway Company vs. Foreman, 94 Md., 226, 
in which the plaintiff boarded a car, went inside and sat 
down, not being familiar with the streets he inquired 
of the conductor at what point the car was, and upon 
learning that he had been carried beyond his destina¬ 
tion, notified the conductor to signal for the stop of the 
car, which the conductor did, and stepped inside the car. 
The plaintiff then left the inside of the car and went 
upon the lower step; while he was in this position the 
conductor pulled two bells, the car made a lunge, break¬ 
ing loose the grip of the plaintiff, and he was thrown from 
the car to the* street between two crossings. The de¬ 
fendant requested the court to instruct the jury to render 
a verdict in its favor, on the ground that the plaintiff 
was guilty of contributory negligence, as a matter of law, 
which prayer was refused by the court. There was a 
verdict and judgment in favor of the plaintiff, and on 
appeal the judgment was reversed. The court, in its 
opinion (p. 231), said: 

“The law which controls this and similar cases is 
clearly stated in Baltimore City Passenger Rail¬ 
way Company vs. Wilkinson, 30 Md., 224, and 
Baltimore and Yorktown Company vs. Cason, 72 
’ ; Md., 377. In Wilkinson’s case, supra, this 
court said, ‘while the law casts upon the company 
the obligation of providing safe means of trans¬ 
portation, and of employing skilful and competent 
agents, and those responsible for the consequence 
of any failure or omission in this respect, as well 
as for the negligence of its agents, the n? is a mutual 
obligation imposed upon the passenger to observe 
the reasonable regulations of the company, in 
entering, occupying and leaving the car; and 
if a party be injured in consequence of a known 
violation of such regulation, unless compelled 
thereto by some existing necessity beyond his 
control, it is a breach of contract on his part, and 

\ 
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the company is not responsible. In such case 
the question of negligence on the part of the pas¬ 
senger is a legal question for the court to decide. ’ 
And in Cason’s case, where the accident was a re- 
sult of the violation of the company’s regulatidm 
fins court said: 


“ ‘Had the appellee been inside the car where 
he ought to have been, the injury would not have 
been sustained. His own voluntary choice placed 
him in an exposed position, and that position 
rendered the injury possible. It was a position 
not provided for him to occupy, and even a care¬ 
less observer must have known that it was a 
dangerous one to take. He thought proper to make 
an experiment under circumstances of peril open 
and known to him, which he could have reason¬ 
ably avoided, and there is no injustice that he is 
required to bear the consequence of his own.act.’ 

“In the case now under consideration, it was 
the glaring recklessness of the plaintiff himself 
and not the carelessness or negligence of the com¬ 
pany, or its agents, which caused the accident. 
The accident would not have happened if the 
appellee had remained inside the car, and had 
not gotten upon the lower steps of the 
it was running ut such a rate of.speed. The car r 
was not crowded, and there was ample room for/' 
him to remain inside. A passenger standing upon 
the lower step, while a car is running at a high 
speed, is liable to be thrown from the car by any 
sudden jolt. Upon this state of facts we think the 
court committed error in rejecting the defendant’s 
first prayer, which instructed the jury that the 
undisputed evidence in the case showed that the 
negligence of the plaintiff directly contributed to 
the injuries received by him, and the verdict 
should be for the defendant. For the error in 
rejecting this pra}^er, and in granting the special 
instruction, the judgment must be reversed, and 
as the appellee is not entitled to recover, a new 
trial will not be awarded.” 


\ 




Another case announcing the same principle is that of 
Sharkey vs. Railway Company,. 84 Md., 163, in which 
it appears that plaintiff’s intestate was riding on an open 
car of the defendant; he looked back several times to 
indicate to the conductor his desire to alight; failing in 
this he arose and placed his foot on the foot-board and 
was turning around to motion the conductor; while in 
this position, when the car was moving rapidly, he was 
struck by one of the poles planted between the tracks. 

At the conclusion of the plaintiff’s case, the court 
directed the jury to return a verdict in favor of defendant, 
on the ground that plaintiff’s intestate was guilty of 
contributory negligence, and on appeal the judgment of 
the lower court was affirmed. The court said (p. 167): 

“In this case the undisputed evidence shows 
that Shawkey had frequently ridden on this car; 
that the warning against jumping off the car 
whilst in motion was conspicuously posted, and 
that by the exercise of reasonable care he could 
have knowm what was necessary for his safety. 
The accident was a direct result of his infraction 
of the rules of the company, made for the safety 
and protection of those who traveled in its cars. 
There was suitable and sufficient provision made 
within the cars for all the passengers. There was 
ample room to have turned around inside the car 
and attract the attention of the conductor, either 
sitting or standing, but instead of availing himself 
of this means, he voluntarily and without any 
occasion therefor, took an exposed position, plac¬ 
ing one foot outside and with his body beyond 
the car line, attempted to alight from the rapidly 
moving car with his back to the poles which he 
knew w r ere there.” (Cases cited.) 

• ••••• 

In the case of State use of Miller vs. The Western 
Maryland Railroad Company, 105 Md., 30, the action 
was brought to recover damages for the benefit of the 
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— 



widow and children of the decedent, who was killed in a 
collision between trains of the defendant, while he was 
a passenger on one of its trains. The evidence showed that 
the deceased boarded a train of the defendant, took 
a position upon the bumper or platform of the baggage 
car, and while in this position he received injuries as a 
result of the collision, which caused his death. The 
court, in this case, held that the intestate was guilty 
of contributory negligence as a matter of law, and in 
delivering the opinion of the court (p. 33) it was said: 

“The rule is well-set tied, that if a person vol¬ 
untarily takes an exposed position upon a train, 
he himself incurs a special risk in that position. 
In this case the risk was so obivously dangerous 
that a prudent man would not think of incurring 
it. Such conduct under all the authorities is per 
' se contributory negligence, and bars any recovery 
by the representatives of the deceased. In P. & 
R. I. R. Co. vs. Lane, 83 Ill., 452, it is said ‘when 
a person takes such and like hazards of their own 
choice, they must bear the injury, and had the 
deceased acted with ordinary prudence and re¬ 
mained in the passenger car where it was his duty 
to have remained, he would not have been killed/ 
In the case at bar, if the deceased had gone into 
the passenger or baggage car and not remained 
on the bumper or platform, he would not have 
been killed. He voluntarily selected a place of 
danger and remained there until he was killed. 
Baltimore Railroad Company vs. Foreman, 94 
Md., 231. 

“The deceased was, therefore, guilty of con¬ 
tributory negligence, and there can be no recovery 
against the railroad company apart from the 
other questions in the case.” 

It is true that in the case just quoted from, the deceased 
was a passenger on the train of a steam railroad company, 
nevertheless it will be observed by the court that in the 
decision of the case the Court of Appeals of Maryland 
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approved the doctrine laid down in the Foreman case, 
supra, where the cause of the action arose out of an 
accident which happened on the line of a street railway 
company. 

A case very much similar to the case at bar is that of 
Maercker vs. Railway Company , 122 N. Y. Supp., 87. 

In that case, the plaintiff who, was a passenger on a car 
of the defendant, attempted to attract the attention of 
the conductor for the purpose of signaling for the car to 
stop; he was at first unable to attract the attention of the 
conductor but finally did so, and the conductor rang the 
bell for the car to stop, but too late to stop at the next 
crossing; while the car was moving at a rate of ten or 
twelve miles an hour plaintiff stepped down on the 
running-board of an open car and held on with his left 
hand; while standing in this position the car struck a 
curve with such violence that he was thrown from his 
position on to the ground. There was a verdict and j udg- 
ment for the defendant, and upon appeal, which affirmed 
the judgment of the court below, the court (at page 89) 
said: 

“With these facts known to the plaintiff, realiz¬ 
ing, as he says he did, that the signal had not 
been given in time to stop the car at the near side, 
and with the car moving at ten or twelve miles an 
hour, and showing no diminution in speed, he 
stepped down from a place of safety on to the 
running-board, facing the front of the car and 
holding on with his left hand, and while in this 
position the car struck the curve and he was 
thrown off^ It may be that, if the motorman *• 
seen him inthis position while yet there was time 
to slacken the speed of the car before striking the 
curve, the original act of the plaintiff in getting 
upon the running-board might not preclude him 
from recovery; but under the circumstances 
of this case, where there was no danger shown to 
one who remained upon the seats provided for 
the comfort and safety of passengers, no other 
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conclusion is to be reasonably inferred than that 
the act of the plaintiff in getting upon the running- 
board while the car was running at ten or twelve 
miles an hour was a contributing and proximate 
cause of the injury which he sustained, and the 
learned court at trial term very properly 
granted defendant’s motion for a nonsuit.” 

In the case of Bachmann vs. Union Railway Company, 
111 N. Y. Supp., 586, it appeared that the plaintiff was a 
passenger on a closed car of the defendant; that as the 
car approached the street crossing, he signalled to the 
conductor that he wdshed to alight at that crossing; the 
conductor nodded his head, and the plaintiff went to the 
platform and stood on the step waiting for the car to reach 
the corner. He had one foot on the step, and was swing¬ 
ing his other foot in the air while his hand was on the rail 
of the body of the car. The car was then going very 
slowly. Before it reached the corner the speed of the car 
was suddenly accelerated, and plaintiff was thrown from 
the car and injured. There was a verdict and judgment 
in favor of the plaintiff. Upon appeal the judgment 
was reversed. In the course of the opinion of the 
court, in dealing with the question of contributory negli¬ 
gence of the plaintiff, in going upon the step of the car, 
before it had stopped, the court said (p. 587): 

“It is quite reasonable to suppose that if plain¬ 
tiff had waited in a safe position until the car 
had reached the corner, the car would have been 
stopped by the motorman in response to a timely 
signal by the conductor, and plaintiff would have 
alighted without accident. Instead of doing this, 
he anticipated the stop of the car before the 
proper time, and voluntarily placed himself 
in a position of danger, thereby contributing to >| 
the injury.” 

In the case of Nies vs. Brooklyn Heights Railway 
Company, 68 App. Div. (N. Y.), 259, the evidence dis- 







closes that the plaintiff was a passenger on one of the 
cars of the defendant, occupying a seat inside the car; 
that when the car reached Nineteenth Street, the con¬ 
ductor asked the plaintiff where he wanted to get off, 
and he replied at Fifteenth Street; that there is a short 
block between Fifteenth and Sixteenth Streets; and where 
the plaintiff assumed that the car was going to stop 
on the south side of Fifteenth Street, he got out on the 
running-board of the open car, and while in that posi¬ 
tion he signalled to the conductor to stop the car; the car 
was running at a fair rate of speed, and the conductor 
pulled the bell cord. The motorman did not attempt to 
stop, but put on more power, and ran over the crossing at 
Fifteenth Street, which was owned by another line of 
surface railway. In passing over the line of other tracks, 
the car, on which plaintiff was a passenger, jolted, and 
the plaintiff fell from the running-board and was injured. 

Upon the trial of the cause a compulsory nonsuit was 
entered, and the plaintiff appealed. Upon the appeal the 
judgment of nonsuit was affirmed. 

In the case of Caspers vs. Dry Dock, etc., Railway 
Company, 22 App Div. (N. Y.), 156, it appeared from the 
evidence that the plaintiff boarded an open car of the de¬ 
fendant, with foot-boards running lengthwise of the car; 
that he stepped upon the foot-board, but did not enter the 
car, which he could have done, as there was a vacant seat 
for him. There was a wagon standing in front of the 
car, at a point about twenty feet from where the plaintiff 
boarded it, and the plaintiff was struck by the wagon and 
knocked from the car. 

Upon the trial of the cause, the court directed a 
verdict in favor of the defendant, on the ground of the 
contributory negligence of the plaintiff. 

After reviewing the evidence in the case, the court, on 
appeal, said (p. 160): 









“ Under such circumstances the plaintiff did not 
show that he was free from negligence contribut¬ 
ing to the injury. There was not sufficient evi¬ 
dence to authorize an inference that there was 
such freedom from negligence on his part, but 
exactly the contrary. The case in all its material 
features is almost identical with Moylan vs. 
Second Avenue Railroad (128 N. Y., 583). It is 
quite plain that if there were any negligence 
at all, it is in part, that of the plaintiff, who should 
have seen and did see the obstruction in the street 
in front of him, and notwithstanding that kept 
himself in a position which turned out to be one of 
danger, and which he could have avoided readily 
by going to a place of complete safety on the car, 
which was accessible to him. 1 he nonsuit was 
properly granted, and the judgment should be 
affirmed.” 

Mullane vs. Railway Company , 99 N. Y. Supp. } 798: 

In that case the plaintiff, a woman, boarded a car of 
the defendant, which was already crowded, so much 
so that she could only get on the running-board. While 
she was in this position some one, other than the con¬ 
ductor, signalled the car to go ahead, when a man who, 
with .several others, was standing on the platform, was 
thrown back in such way as to strike against the woman, 
knocking her off the car. The plaintiff admitted that 
when she got on the car she knew she could not get in, 
and tried to push her way past the men in order to get in 
the car, but could not do so. The court, in reversing a 
judgment in favor of the plaintiff, said (p. 799): 

“Taking the story as told ot the happening of 
this accident by the plaintiff herself, it establishes 
unquestioned negligence of the plaintiff contribut¬ 
ing to the happening thereof by voluntarily plac¬ 
ing herself in an exposed and dangerous position 
in the crowded state of the car when she got upon 
it.” 
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Hodler vs. Railway Company , 88 Atl. ( N . /.), 70/7: 

In that case the plaintiff was standing on the rear 
platform of a car of the defendant, near an open door, and 
was thrown through the door on to the street by reason of 
a jolt of the car as it rounded a curve. There was a verdict 
and judgment for the defendant, which was affirmed on 
appeal. In delivering its opinion, the court held (p. 1073): 

“When the plaintiff chose not to retain a seat 
inside of the car (which he admitted he could have 
done, if he had so chosen), but instead elected to 
stand and remain standing upon its rear platform 
when it was moving downgrade and around a curve 
at a speed (according to his own estimation) 
of about 35 miles an hour, I think he assumed in 
the eye of the law, a risk which required him to 
exercise care commensurate with such risk—such 
degree of care as a reasonably prudent person 
would have exercised under like circumstances. 

. . . “But it is not necessary to pursue this 

inquiry further; for, assuming the correctness 
of the plaintiff’s version of the circumstances of the 
accident, and adopting a construction of the plain¬ 
tiff’s evidence most favorable to his contention, 
we think it clearly appears that he was guilty 
of contributory negligence.” 

In the case of Flynn ^. Consolidated Traction Com¬ 
pany, 67 N. J. L., 546, the evidence disclosed that the 
plaintiff was a passenger on an open car of the defendant, 
that as the car approached his destination, he stood up 
and shook liis lunch basket to notify the conductor to let 
him off. The conductor pulled the bell and the car 
began to slow down; the plaintiff then got on the run¬ 
ning-board of the right-hand side of the car; as the car 
was slowing down, but before it came to a stop, the con¬ 
ductor signalled to go ahead, and the speed of the car 
was increased, the plaintiff then turned and faced the 
rear of the car, leaning outward so he could see the con¬ 
ductor and called to the conductor that he wanted 








to get off; just as he was turning his back he looked 
toward the front of the car, and the car overtook a milk 
wagon, going in the same direction, right near the track, 
and plaintiff came in contact with the wagon and received 
the injuries complained of. 

Upon the trial of the case the court directed a nonsuit 
to be entered, and upon appeal a judgment in favor of the 
defendant was affirmed. The court, in its opinion, after 
referring to the decision of the same case, on an earlier 
appeal (Flynn vs. Consolidated Traction Company, 35 
Vroom, 375), said: 

“We agree in this view expressed by the Supreme 
Court and think the direction of a nonsuit was 
warranted upon the ground of contributory negli¬ 
gence of the plaintiff.’ ’ 

In the case of Jennings vs. Union Traction Company, 
206 Pa. St., 31, it appeared that the plaintiff was a pas¬ 
senger on an open summer car of the defendant; that 
the seats ran crosswise of the car, and he was seated at the 
extreme west side of the car, as it was proceeding north; 
desiring to alight, he attempted to signal the conductor 
to stop before the car had reached the cross street, and 
again after it had passed. The conductor either did 
not see him, or paid no attention to his signal, and the 
car did not stop, but continued at a rapid rate of speed. 
The plaintiff rose from his seat, stood at the extreme 
edge of the car, so close to it that he could put his arm 
around the post, and turned to face the rear of the car, 
and while standing in this position, called to the con¬ 
ductor to stop the car. The car had then entered upon the 
block, and the motorman did not stop until the car was 
half way through the block. At or about the moment 
the car stopped, the plaintiff fell from the car to the street 
and sustained the injuries complained of. On behalf of 
the plaintiff it was claimed that his fall was due to the 
negligence, in causing an unusual jar or jolt in the stopping 




of the car. There was a verdict and judgment in favor 
of the plaintiff, but on appeal the judgment was reversed, 
the court holding that the plaintiff was guilty of con¬ 
tributory negligence in taking an exposed position which 
would preclude a recovery in the case. 

In its opinion the court said (p. 33): 

“ 1'he plaintiff urgently requested the conductor 
to stop the car at once when he saw it had crossed 
Pine Street. To emphasize his demand he 
stood up. If he had remained sitting in his seat 
and had been thrown from it or from the car, or 
had been injured by the sudden stop while on the 
car, lie would undoubtedly have had a good cause 
ol action. Or if the car had been crowded, and 
there had been no vacant seat, he would have been 
j ustified in standing. But there was plenty of room. 
He had the whole seat to himself, and instead of re¬ 
maining in it until the car stopped—as the notices 
and rules of the company, with which he was 
familiar, required him to do—he rose and stood 
upon his feet at the rear of the car. True, he put 
his arm around the post, but the result showed that 
his hold was insecure, and afforded him no 
protection. 

“In response to an imperative demand to stop 
the car, the conductor obeyed and gave the 
signal, and the very thing which the ..appellee 
^demanded was done, and the car was st oppe d, 
but as He says, suddenly and with a heavy jar." 
But he had demanded an unusual thing—the 
immediate stop of the car in the middle of the 
square; and while other passengers may not have 
I anticipated any such thing, yet he, having de- 
manded the stop of the car then and there, was 
bound to expect that the car would, in conse- 
\ quence of his emphatic demand, stop with some 
celerity. However sudden the stoppage was, it 
was not expected to injure any of the passengers 
who were seated, or any of the passengers who 
were standing with their faces to the front of the 
car. If the jar or the stoppage of the car caused 
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the fall of the plaintiff, as he testified, it must have 
been because he was not seated, as he should have 
been at that particular time, and under the cir¬ 
cumstances, plaintiff was standing with his face 
to the rear of the car, and at the extreme edge of 
it, at the moment when, in response to his repeated 
and urgent request, and when as he knew or ought 
to have • known that the car was about to be 
brought to a standstill. Can the motorman be 
said to be guilty of negligence for bringing his car 
quickly to a stop in response to a demand of the 
appellee, because his doing so dist urbed the balance 
of the passenger who was standing with his back 
to the front of the car and upon its extreme edge? 
We do not see that the motorman had any reason 
to anticipate that any passenger would place 
himself in such a position. Unless it is the duty 
of a street railway to stop its cars in such a manner 
that persons standing up and riding backward 
shall not be jolted off their equilibrium, there is 
no negligence shown in this case. It is common 
knowledge that the momentum of a heavy mov-y 
ing car can not be quickly overcome as the appellee/ 
required should be done in this case, without 
producing something of a jerk. ' I 

“It is for the purpose, among others, of guard -' 
ing passengers against danger from this cause, 
that the notices are posted, requesting passengers 
to keep their seats until the car stops. 

“We are unable to see in the undisputed facts 
of this case, any cause for the very regrettable 
accident to the appellee, other than his exposing 
himself to an entirely needless risk. 

“Under this view we are of the opinion that the 
. defendant was entitled to a binding instruction 
in its favor, as requested in the third point for 
charge.” 

In the case of Rice vs. Philadelphia & Reading Transit 
Company, 214 Pa. St., 147, the plaintiff, a woman, was a 
passenger on a car of the defendant; anticipating the 
stop of the car, she took a position on the outside of an open 
car, with one foot on the running-board, and the other 
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on the body of the car. She expected the car to stop, but 
it did not stop, and while she was in this position she 
claimed there was a sudden jerk of the car, which threw 
her off onto the street. L pon the trial of the cause, the 
court entered a judgment of compulsory nonsuit, and 
upon appeal by the plaintiff, the judgment was affirmed. 
In the opinion of the court it is said (p. 149): 

“In describing the accident she says: ‘I stood 
where I was, thinking maybe the car would stop; 
it gave a sudden jerk in the middle of Allegheny 
Avenue.’ The evidence does not show that the 
jerk to which she referred caused any disturbance 
to any other person. 

“In the case of Barry vs. Traction Company, 
194 Pa. St., 576, the plaintiff stood in much the 
same position as did this appellant, with one foot 
on the lower step and one on the platform, and 
while in that position was jolted off at a street 
crossing. The judgment of nonsuit there entered 
was affirmed by this court. 

“Again, in Bumbear vs. Traction Company, 198 
Pa., 198, we said that a passenger who runs upon 
the running-board of an open car assumes the 
risk incident to the usual sway and jolting of the 
car, and in Bainbridge vs. Union Traction Com¬ 
pany, 206 Pa., 71, where the plaintiff stepped 
down on the running-board and while there the 
car stopped with a sudden and violent jerk, which 
threw him off, we said: ‘When the appellant left 
a seat where he was safe and stepped down on the 
running-board of the car and remained there 
while it was in motion, he voluntarily put him¬ 
self in a place of danger, and took upon himself 
the risk of his position from any cause.’ 

“Under the authority of these cases, and others 
which might be cited, the trial court was entirely 
justified in entering judgment of compulsory non¬ 
suit. The running-board is not intended as a 
place of convenience, but only as an aid to pas¬ 
sengers in getting on and off the car. If passengers 
voluntarily ride on it, they must do so at their 
own risk.” 
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Bainbridge vs. Traction Company , 206 Pa. St., 71: 

In that case the plaintiff was a passenger on a car of 
the defendant; when the car approached the street 
crossing he left his seat and stepped down on the running- 
board, holding on with his left hand, and having in his 
right a bag containing tools. While in this position he 
claimed the car stopped with a sudden and violent jerk 
and threw him off. There was a verdict directed in favor 
of the defendant. The Appellate Court, in affirming 
the judgment of the lower court, said (p. 72): 

“When the appellant left his seat where he was 
safe and stepped down on the running-board of 
the car, and remained there while it was in motion, 
he voluntarily put himself in a place of danger 
and took upon himself the risk of his position 
from any cause. (Cases cited.) With one hand 
grasping the rail and another holding on to a bag 
of tools, the risk which he took of being thrown 
from the car while so standing on the running 
board, by its sudden stopping was most imminent, 
and for his negligence in the assumption of such 
a risk, he alone must bear the consequences.” 


Moody vs. Railway Company, 182 Mass., 158: 

In that case plaintiff, a passenger on a car of the de- 
lendant, boarded the car, stepping upon the foot-board, 
and walked toward the front of the car. While in this 
position he was struck by a car on the other track, 
knocked from the car and received the injuries com¬ 
plained of. Upon the trial of the case, at the conclusion 
of the plaintiff’s evidence, the court directed a verdict for 
the defendant, which was affirmed on appeal. 

The court in disposing of the question (p. 159), said: 


“We think that the rulings were right. Without 
undertaking to say that in no case a passenger 
upon an electric street car who was injured 
by being struck by a passing car while attempting 
to pass along the running-board of a car in motion 
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from one part of the car to another on the side on 
which cars were liable to pass, would be entitled to 
recover, we think that in the present case there 
was nothing to justify the plaintiff, as a matter of 
law, in so doing, and that he must be held to have 
assumed the risk, if not to have been wanting in 
due care. Generally speaking it is the duty of a 
passenger who boards an electric car to place him¬ 
self in a position of safety. It is not necessarily 
negligent for him to stand on the platform and 
there may be circumstances, such as the crowded 
condition of the car, which justify him in standing 
or being on the running-board. 

(Cases cited.) 

“But manifestly a position on the running-board 
of a car in motion on the side on which other 
cars are liable to pass is one of danger, and we 
think that a passenger who boards an electric car 
in which there are plenty of vacant seats at the 
place where he boards it, and who chooses for 
liis own accommodation and^Teastm*, to pass along 
the running-board while the car is in motion to 
another part of the car, on the side on which other 
cars are liable to pass, must be held to have as¬ 
sumed the risk of contact with and injury from 
cars passing on the neighboring track.” 

In the case of Fletcher vs. Boston Maine Railroad, 
187 Mass., 403, 404, it appeared that the plaintiff was a 
passenger on a train of the defendant, that before the 
train reached its destination, he went into the baggage 
compartment, and when the train was approaching the 
station, which station was called by the train employees, 
the plaintiff left the car and stood on the first of four steps 
that led from the platform, and while he was in this posi 
tion the steps of the car came into collision with a truck 
which was on the station platform parallel with the tracks 
and he was thrown and injured. Upon the trial of the 
cause a verdict was directed in favor of the defendants, 
(the action being against the railroad company, and the 







owners of the truck) and upon appeal the judgment in 
favor of the defendants was affirmed. The court, in its 
opinion (p. 404), said : 

“Plainly if he had remained in the car until the 
train stopped, this danger would have been avoided, 
but he voluntarily left the place provided for him 
as a passenger, and where he would have been safe, 
and exposed himself to the chance of injury, which 
common experience has shown is incident to 
standing upon the platform of a moving railway 
car. The fact that the station had been an¬ 
nounced, and the train was being reduced in speed 
preparatory to stopping, or that the combina¬ 
tion of conditions causing the accident was pecu¬ 
liar and ordinarily not to be anticipated, do not 
furnish a sufficient excuse for his conduct.” 

Again, at p. 4(35, it is said: 

“As the plaintiff was not compelled by necessity 
from insufficient means of transportation fur¬ 
nished, or by the management of its train on the 
part of the carriers, or misled by an invitation to 
leave the place provided for his conveyance, the 
action taken by him was for his own convenience, 
and at his own risk.” 

In Cunningham’s Administrator vs. Central Kentucky 
Traction Company, 15(3 Ky., 30, plaintiff’s intestate was 
a passenger on a/carofthe defendant, occupying the 
front seat, with his back to the motorman; the track of 
the railroad company was laid alongside the bridge, the 
girders of which were about three feet from the track, 
leaving a clearance of about twenty inches between the 
running-board of the car and the girders. When the 
car reached the bridge the deceased, with a view of chang¬ 
ing his seat, took hold of the bar of the handrail, and 
swung himself out. As he did this, he was struck 
by one of the girders of the bridge, knocked from the car, 
and received injuries which caused his death. Upon the 
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trial of the cause the court directed a verdict in favor 
of the defendant, on the ground of contributory negli¬ 
gence of the deceased. Upon appeal, the judgment in 
favor of the defendant was reversed. 

In its opinion the court quotes with approval the case of 
Coleman vs. 2d Avenue Railroad, 114 N. Y., 012, as fol¬ 
lows: “The seats in railroad cars are provided for pas¬ 
sengers to occupy. If without reasonable cause they 
leave the car and place themselves on the outside of it, 
when in motion,” they assume the hazard of so doing. 

After citing a great number of cases bearing upon this 
question, the opinion of the court concludes as follows 
(p. 32): 


“While there is a conflict in the authorities on 
the subject, we conclude that the rule above laid 
down is sound, and should be applied here. There 
was no necessity for Cunningham to change his 
seat; there was plenty of room on the car. The 
street railway is simply laid in the street, the bridge 
being a part of the street, and the tracks being 
laid on the bridge as a part of the street, the 
street car company not owning the bridge and 
having no control over it. If the car had been 
crowded, or there had been any necessity for 
Cunningham to change his seat, and he had not 
known the danger, or if he had been unable 
to get a seat, and was for this reason standing 
on the running-board, and the company had ac¬ 
cepted him as a passenger in this position, a differ¬ 
ent question would be presented. But he was in 
the car and the motorman had no reason to antici¬ 
pate that he would leave the car and place himself 
in danger. Without notice to anyone he sud¬ 
denly swung himself out of the car just as the car 
was increasing its speed to go up the incline of the 
bridge, and the unfortunate occurrence was simply 
an accident due to his placing himself outside of 
the car unnecessarily.” 




Ervin vs. Railway Company , 179 III. App., 409: 

In that case the plaintiff, a woman, was a passenger on 
an open car with foot-boards along the side; plaintiff 
signaled conductor to stop, and stepped on foot-board 
while car was in motion, from where she was thrown 
by a jerk of the car. 

In this case it was held that the evidence clearly 
showed that the plaintiff was guilty of contributory 
negligence in the manner in which she got up and stood 
upon the foot-board at a place remote from the place 
where she would have a right to alight, and a judgment 
in favor of the plaintiff was reversed. 

In the case of Cottrell vs. Pawtucket Street Railway 
Company, 27 R. I., 565, it is said (p. 566): 

“The plaintiff’s intestate at the time of the 
accident was a passenger on a small open car 
of the defendant, and occupied an end seat. The 
evidence show’s that she arose from her seat 
to attract the attention of the conductor while 
the car was in rapid motion, and swaying and rock¬ 
ing violently, as it had been for sometime, and 
stood near the side of the car, facing the rear, 
until she was thrown to the ground, when the 
motion was checked by the application of the 
brakes. She had one hand on the back of the 
seat on which she had been riding, while the other 
hand hung by her side. She had traveled over 
this portion of the road before on the same day, 
and previously, and knew the condition of the 
track to be uneven, so as to cause the car to jolt 
and sway. Upon this undisputed evidence the 
plaintiff’s intestate was not in the exercise of due 
care, and we think the verdict for the defendant 
was properly directed.” 

Upon the principles of law laid down by the foregoing 
cases, it is earnestly urged upon the court, that the 
appellee was guilty of contributory negligence as matter 










of law, in going upon the running-board, and that the 
court erred in refusing to grant the appellant’s prayer 
number two. 
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(b) Assignments of Error II and VII. 

THE COURT ERRED IN REFUSING TO GRANT 
APPELLEE’S PRAYER NO. 3, AND LIKEWISE 
ERRED IN REFUSING TO CHARGE THE JURY 
THAT THE APPELLEE IN GOING UPON THE 
RUNNING-BOARD OF THE CAR WHEN IT WAS 
TRAVELING AT THE RATE OF TWENTY-FIVE 
OR THIRTY MILES AN HOUR, ASSUMED THE 
ADDITIONAL RISKS WHICH WERE INCIDENT 
TO HIS BEING ON THE RUNNING-BOARD IN 
SUCH CIRCUMSTANCES. 

The appellant requested the court to charge the jury as 
follows: 

“If the jury find from the whole evidence in the 
case that the plaintiff left his seat in the car and 
went upon the foot-board while the car was in 
motion and traveling at the rate of twenty-five 
miles an hour, then they are instructed that the 
plaintiff in so going upon the foot-board of the car 
while it was in motion, assumed the additional risks 
which were incident to being upon the foot¬ 
board, and if they further find from the whole 
evidence that the jerk or jar of the car which is 
alleged to have thrown the plaintiff was such a jerk 
or jar as was to be expected from the movement 
of a car traveling at that rate of speed, then 
under such circumstances they are instructed 
that the plaintiff would be guilty of contributory 
negligence which would preclude a recovery” 
(Rec., p. 29). 


r i 


i * 


i 


It will be observed that the appellant in its prayer 
No. 2 requested the court to charge the jury that the 
appellee was guilty of contributory negligence, as matter 
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of law. In prayer No. 3, the appellant requested the 
court to charge the jury that the appellee, by going 
upon the running-board, in the circumstances as dis¬ 
closed by the evidence in the case assumed the additional 
risks which were incident to his being in that exposed 
position. Even though the contention advanced by the 
appellant under the first assignment of error should 
not be sustained, nevertheless it is urged upon the court 
that the trial judge committed error in refusing to charge 
the jury as prayed in the appellant’s instruction No. 3. 

It is a well recognized principle of law that where a 
passenger boards a street car, and instead of going inside 
the car, elects to remain upon the platform thereof, he 
assumes the additional risks which are incident to his 
occupying such position, as has been announced by this 
court in a number of decisions. The law being clear that 
where a passenger has an opportunity to place himself in 
a position of safety inside the car, he elects to occupy a 
position which is more dangerous, he thereby assumes 
the increased risks which are incident to the occupancy 
of the more dangerous position. In the case at bar the 
appellee was in a safe position on the seat, but instead 
of remaining in such position, he elected to leave the seat, 
while the car was traveling at the high rate of speed 
testified to by himself and his witness, and took a posi¬ 
tion on the running-board of the car, and according to his 
testimony was thrown from the running-board by a jerk 
of the car, which was caused by the sudden application 
of the brakes by the motorman in his efforts to stop the 
car. The evidence in the case is to the effect that pas¬ 
sengers sitting in the car were not in any way disturbed 
by the movement of the car, and did not feel any jerk 
or jar of the car (Witness Dunn, Rec., p. 27; Witness 
Allen, Rec., p. 28). 

The evidence of the appellee is to the point that the 
jerk of the car was caused by the efforts of the motorman 








to stop, and it is contended by the appellant that when 
the appellee went upon the running-board, with knowl¬ 
edge of the fact that the car was running at a high rate 
of speed, and of the further fact that the bell had been 
rung for the car to stop, that one of the risks which he 
assumed was the very thing which is alleged to have 
caused the accident; namely, the jerk of the car due to 
the application of the brakes when it was running at the 
rate of speed as testified to by appellee and his witness. 

The following cases support the contention of the 
appellant: 

In the case of Koontz vs. The District of Columbia 
(24 App., D. C., 59, 67), plaintiff boarded a car of the 
Anacostia and Potomac River Railroad Company, at Sec¬ 
ond and E Streets, Southeast; at the time he boarded the 
car, it was crowded on the inside with passengers, and 
other passengers were standing on the running-board; 
plaintiff took a position standing on the running-board, 
because there was no room for him to get inside the car, 
and after the car had proceeded about one hundred yards ~ 
from the place where he boarded it, the plaintiff was struck 
by an obstruction which had been placed alongside of 
the track of the railroad company, in connection with 
sewer work which was being done for the District of 
Columbia. There w r as a verdict and judgment in favor 
of the defendant in the court below r w r hich was reversed 
on appeal, and in disposing of the case on appeal, the 
court said: 

“The railroad defendant was bound to use all 
needful care to carry its passengers safely, in¬ 
cluding the plaintiff, and to avoid exposing them 
to unusual risks; and with knowledge of the 
position of the erection in near proximity of its 
road, and to the cars moving thereon, which 
knocked off the plaintiff, it should not have 
allowed the plaintiff, or any other passenger, to 
ride on the foot-board of the car, and thus to incur 









the peril of being struck and knocked off. It is 
true, the plaintiff, by taking a position and riding 
on the running or foot-board of a street car, in¬ 
curred the ordinary risk of such a position, which 
was greater than that of being inside the car, but 
to ride on the foot-board of a street car does not 
constitute negligence in law, which would justify 
the court in directing the jury that such act of 
itself was sufficient to convict the plaintiff of 
contributory negligence, and to defeat his right 
to recover for the injuries suffered by him under 
the facts of this case, we do not think that the 
court could declare, as matter of law, that the 
plaintiff was chargeable with the special knowl¬ 
edge of the particular risk or danger in doing 
what he saw others were allowed to do, and, 
which he might reasonably suppose was being 
done with the knowledge and consent of those 
in charge of the cars.” 

In the case of the Brightwood Railway Company vs. 
Carter (12 App. D. C., p. 155), the plaintiff below was a 
passenger on a car of the defendant; at the time he 
boarded the car, the seats were crowded, and he stood, 
with other passengers, on the running-board of the 
summer-car, holding on to a metal handle-bar, attached 
to one of the upright posts; while the car was running 
rapidly down-grade, the handle-bar pulled away from 
the post, and the plaintiff fell to the ground. 

In that case, the court instructed the jury (p. 159)— 

“and that the plaintiff, while the car was going, 
stood upon the foot-board and held onto the 
handle-bar, instead of holding onto the upright 
post of the car, to which the handle was attached, 
the jury are instructed that the plaintiff thereby 
assumed the increased risk of riding in such an 
exposed position.” 

The foregoing instruction was approved by this court 
on appeal. 
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In the case of Harbison vs. The Metropolitan Railroad 
Company (9 App. D. C., p. 60), the plaintiff, accompanied 
by a young girl, boarded an open summer car of the de¬ 
fendant; he took a position on the foot-board of the 
car; the car was somewhat crowded, but that there was 
one vacant seat, upon which he placed the child; plain¬ 
tiff thereupon walked along the foot-board toward the 
rear end of the car looking for a seat, and before he 
reached the end of the car, he was struck and knocked 
off, by coming in contact with a car on the adjacent track. 
Upon the trial of the cause, the court below directed a ver¬ 
dict in favor of the defendant, and upon appeal to this 
court, the judgment was affirmed. 

In the opinion the court said (p. 69): 

“The true rule surely must be that whilst a pas¬ 
senger may ride on the platform, step or footboard 
of a car, with the express or implied consent of the 
carrier, without incurring the imputation of 
contributory negligence as matter of law, he 
thereby, however, assumes the increased risk that 
may result therefrom in the ordinary course of 
things when the car is properly driven or managed. 
If hurt during the period of this exposure, he must, 
in order to recover, show affirmatively that the 
accident was caused, in whole or in part, by some 
negligent act of the carrier. 

McAfee vs. Huidekoper, ante, p. 36. 

Adams vs. W. G. & R. Co., ante, p. 62. 

Stewart vs. Railroad Co., 146 Mass., 605. ,, 

In the case of Sullivan vs. The Capital Traction Com¬ 
pany, (34 App. D. C., p. 358), the plaintiff below boarded 
a car of the defendant; the car which he boarded, was 
one of a train, consisting of a motor-car and trailer; the 
plaintiff boarded the trailer car, taking a position on the 
front platform thereof, with his back toward the front 
end of the train, and while the car was rounding a curve, 
he was thrown from the platform and injured. There 


* 
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was a verdict and judgment in favor of the defendant, 
and on appeal to this court, the judgment was affirmed. 
In dealing with the question of the contributory negli¬ 
gence of the plaintiff, in taking a position on the front 
platform of the car, the court (p. 373) said: 

“While it was not contributory negligence per se 
for him to take that position, yet he assumed 
all the additional risks attendant upon the dan¬ 
gerous place selected. The high care which a rail¬ 
road company is required to exercise for the 
safety of its passengers can be invoked only when 
the passenger exercises reasonable care in the 
selection of the best and safest accommodation 
afforded. While the railroad company is power¬ 
less to prevent a passenger from riding on the plat¬ 
form, and is required to exercise reasonable care 
for the safety of such passenger, the passenger who 
selects such a position, when ample accommodation 
is afforded inside the car, assumes the risks at¬ 
tendant thereto in the customary and ordinary 
operation thereof. The rule as to passengers in¬ 
jured while riding on the platform is well ex¬ 
pressed in Harbison vs. Metropolitan R. Co., 9 
Appeals D. C., 60, as follows: ‘The true rule 
surely must be that whilst a passenger may ride 
on the platform, step, or foot-board of the car, 
with the express or implied consent of the carrier, 
without incurring the imputation of contributory 
negligence as matter of law, he thereby, however, 
assumes the increased risk that may result there¬ 
from in the ordinary course of things when 
the car is properly driven or managed. If 
hurt during the period of his exposure, he must, in 
order to recover, show affirmatively that the 
accident was caused, in whole or in part, by some 
negligent act of the carrier. (McAfee vs. Huide- 
koper, 9 App. D. C., 36; Adams vs. W. G. & R. 
Co., 9 App. D. C., 26; Stewart vs. Railroad 
Co., 146 Mass., 605.)' It is well known that, in 
the ordinary and careful management of street¬ 
cars, there is more or less swaying or lurching 




in the motion of the cars, not only at the curves, 
but at other points on the tracks. This made the 
position selected by the plaintiff, especially in his 
crippled condition, a dangerous one.” 

Again in the case of Hart vs. Capital Traction Com¬ 
pany, 35 App. D. C., 502, it appeared that the plaintiff 
boarded a car of the defendant, on Seventh Street, 
for the purpose of going to his home, which was in the 
vicinity of Eighteenth and V Streets Northwest; that the 
car which the plaintiff boarded was a trailer-car, which, 
together with a motor-car, composed the train; that 
the plaintiff was standing on the platform of the trailer, 
and as the car rounded the curve at Eighteenth Street and 
Florida Avenue, there was a swing or lurch of the car, 
which caused the plaintiff to be thrown from the plat¬ 
form to the street and injured. 

In disposing of the question of the contributory negli¬ 
gence of the plaintiff in taking a position on the platform 
of the car, the court (p. 511), said:, 

“In the case of Sullivan vs. Capital Traction 
Company, 34 App. D. C., p. 358, considering 
the point here under consideration, where a pas¬ 
senger was injured while standing on the plat¬ 
form when there were vacant seats inside the car, 
the court said: 1 While it was not contributory 
negligence per se for him to take that position, 
yet he assumed all the additional risks attendant 
upon the dangerous place selected. The high 
care which a railroad company is required to exer¬ 
cise, for the safety of its passengers can be in¬ 
voked only when the passenger exercises reason¬ 
able care in the selection of the best and safest 
accommodation afforded. While the railroad com¬ 
pany is powerless to prevent a passenger from 
riding on the platform, and is required to exercise 
reasonable care for the safety of such passenger, 
the passenger who selects such a position, when 
ample accommodation is afforded inside of the 
car, assumes the risks attendant thereto in the 
customary and ordinary operation thereof/ 




“In that case, it will be observed that, while 
we held that a passenger riding on the platform 
assumes the additional risk attendant upon the 
dangerous position which he occupies, yet he has a 
right to rely upon the company’s running its cars 
in the customary and ordinary manner in which 
they are operated with relation to the traveling 
public, and the customary method which the com¬ 
pany has established for the transportation of its 
passengers.” 


Ward vs. Railway Company , 206 N. Y83, 86: 

In that case the plaintiff was a passenger on an open 
car, standing on the running-board, when by reason of a 
collision between the car and an automobile the car was 
so jolted as to throw plaintiff to the ground. It was 
shown in evidence in this case that the car at the time 
the plaintiff boarded it was crowded, and he could not get 
inside, and was received as a passenger on the foot-board. 
There was a verdict and judgment for the plaintiff, which 
on appeal was reversed. 

The court in disposing of the questions involved as to 
contributory negligence said (p. 86): 

“His negligence, if found to exist, would defeat 
his right of recovery provided it contributed 
to produce the injury upon which that right was 
based. A passenger, who without negligence, 
stands upon the running-board, step or platform 
of a street surface car, assumes the risk incident 
to the operation of the car in the customary and 
ordinary way, such as the movements attendant 
upon the starting and stopping and passing over 
the curves, and the jolting and rocking of the car, 
but does not assume those which are exceptional or 
which spring from the negligence of the railway 
company, such, for instance, as those of derail¬ 
ment or collisions. He is, however, under the duty 
of exercising care, reasonable and commensurate 
with the dangerous nature of his position, to 
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shield himself from the results of those exceptional 
risks. 

(Cases cited.) 

“But a passenger who takes or retains, in the 
absence of a reasonable cause or excuse, a posi¬ 
tion upon the running-board, steps or platform 
of a street surface car, when there is a vacant 
seat which he may reach and occupy with rea¬ 
sonable and proper vigilance and effort, is negli¬ 
gent. He may not causelessly and without reason 
occupy a hazardous position when, by reasonable 
watchfulness and exertion, he may place himself in 
a safer one which the railway company has pro¬ 
vided for its passengers. ,, 

Coleman vs. Railway Company, 114 N. Y.,609: 

In that case plaintiff was a passenger on a car of the 
defendant, left his seat and stepped out onto the side 
step of the car, while he was in this position he was 
struck by one of the columns supporting the elevated 
railway. Counsel for the defendant requested the court 
to charge the jury (p. 612) that if they believed— 

“that the plaintiff left his seat unnecessarily and 
voluntarily, and while the car was in motion, and 
without requesting the driver or conductor to stop 
the same, and when upon the step of the car he 
swung himself outside the line of the step of the 
car, and while so doing came in contact with 
the column of the elevated railway the defendant 
was entitled to a verdict.” 

The judgment in favor of the plaintiff was reversed, 
the court holding that the refusal to charge as requested 
was error, saying (p. 613): 

“The refusal of the court to charge as so re¬ 
quested, therefore, was error, unless the charge as 
made, covered such proposition so far as the 
court could properly be required to submit it to 
the jury. The question of negligence of the plain¬ 
tiff was submitted to the jury in general terms. 








Although the general proposition charged in that 
respect may be deemed to have embraced within 
it all the causes to which the plaintiff’s negli¬ 
gence may have been attributable, the defendant 
had the right to have the jury instructed that a 
state of facts within those which there was 
evidence tending to prove, and which, if found 
by them, would, as a matter of law, constitute a 
defense on the ground of negligence. This was the 
apparent purpose of the request, and it was not, 
in substance or effect, expressed in the instruction 
given by the charge of the court to the jury.” 

The judgment was reversed for error in refusing to 
charge as requested. 

In the case of Chicago City Railway Company vs. 
Schaefer, 121 Ill. App. 334,354, the cause of the action 
was based upon the. alleged negligence of the street 
railway company, and the owner of a vehicle, by reason 
of a collision between a wagon and a street car, in which 
the plaintiff, a minor, was injured while he was occupying 
a position on the foot-board of the car. 

Upon the trial of the cause the defendant railway com¬ 
pany requested the court to charge as follows: 

“2. If you believe from the evidence that the 
car upon which Schaefer was riding contained an 
unoccupied seat before and at the time of the 
collision in question, and that Schaefer knew or 
should have known by the exercise of reasonable 
care on his part that there were such unoccupied 
seats, and if you further believe from the evidence 
that Schaefer voluntarily and unnecessarily rode 
upon such foot-board, then you must find the 
defendant, the Chicago City Railway Company, 
not guilty.” 

Upon the appeal, the Appellate Court held that this 
instruction contained a correct statement of the law 
involving the proposition that a passenger who rides on 
a foot-board outside of the car when it is reasonably 
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practicable for him to take a position within it, assumes 
the risk of his position. 

However, the court stated that in view of the other 
instructions which were given by the court at the request 
of the defendant, the failure to grant the prayer above 
quoted was not reversible error. 

In the case at bar the prayer presented by the appel¬ 
lants was almost identical with the prayer requested in 
the Schaefer case. 

A close scrutiny of the charge of the court upon the 
subject of contributory negligence will disclose the fact 
that the proposition contained in this prayer was not 
touched upon by the court in its charge, and it is earnestly 
urged that the refusal of the court to grant this prayer, 
especially in view of the fact that the subject-matter of 
the prayer was not covered in the general charge of the 
court, is reversible error. 

In this respect the case at bar is different from the- 
Illinois case, for the reason that in that case the court 
covered the subject-matter of the prayer in the other 
prayers which were granted on behalf of the defendant. 

In all of the cases decided by this court, it is announced 
as settled law, that where a passenger takes a position 
on the platform or running-board of a street car, he 
thereby assumes the increased risks which are incident 
to occupying such exposed position. 

It is respectfully urged that the court committed error 
in refusing to grant the prayer offered by the appellant 
on this subject. 

An examination of the charge of the court will show 
that it is absolutely silent upon this subject, as the court 
at no point in its charge stated to the jury that the 
appellee assumed the risks which were incident to his 
being upon the foot-board under the circumstances dis¬ 
closed by the evidence in the case, notwithstanding the 
fact that the attention of the court was called to this 
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omission at the conclusion of the charge, when an excep¬ 
tion was taken by the appellant to its charge in reference 
to this subject-matter (Rec., p. 33). 

(C) Assignments of Error Nos. Ill and IV. 

THE COURT ERRED IN REFUSING TO GRANT 
THE APPELLANT’S PRAYERS NUMBER 
FOUR AND FIVE. 

The following prayers offered by the appellant were 
rejected by the court: 


“No. 4. 

“If the jury find from the whole evidence in 
the case that the plaintiff left his seat and went 
upon the foot-board while the car was in motion, 
traveling at the rate of twenty-five miles an hour, 
and that the plaintiff was thrown from the car by 
a jerk in the stopping of said car, and if they 
further find from the whole evidence in the case 
that the jerk was not of an extraordinary or un¬ 
usual character, due to the negligence of the 
servant of the defendant, but, on the contrary, 
was only such a jerk as is incidental to the stop¬ 
ping of a car or the application of the brakes of a 
car traveling at such a speed, then their verdict 
should be for the defendant.” 

“No. 5. 

“The jury are instructed if they find from the 
whole evidence in the case that the motorman of 
the defendant exercised reasonable care and pru¬ 
dence in the operation of the car, and that not¬ 
withstanding the exercise of such care, the car 
nevertheless gave such a jerk as caused the 
plaintiff to fall in the manner described by the 
evidence, still the plaintiff, under such circum¬ 
stances, would not be entitled to recover damages, 
and their verdict should be for the defendant” 
(Rec., pp. 29 and 30). 
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It is contended by the appellant that the court erred 
in refusing to grant the prayers offered by it. 

By prayer No. 4 the appellant sought to have the 
court charge the jury that if the jerk which is alleged to 
have caused the appellee to be thrown from the car was 
not of an extraordinary or unusual character, but only 
such a jerk as was incidental to the stopping of the car 
going at the rate of speed testified by the appellee, that 
their verdict should be for the defendant. 

The evidence offered on behalf of the appellee on the 
question of the negligence of the defendant was to the 
effect that when he was on the running-board of the car, 
it gave a jerk which threw him off. In undertaking to 
describe the character of the jerk, he likened it to an 
incident which had occurred to him, while he was at sea, 
describing it as a “jolt almost like an impact,” like a 
“terrible impact” (Rec., p. 13). The only other testimony 
on this subject on behalf of the appellee was that given 
by the witness Ehrhardt, who testified that he “heard 
a noise like the shutting off or the putting on of the con¬ 
troller,” and he knew it was putting on, because he felt 
the jerk; that he felt the jerk when his hand left the car 
(Rec., p. 20). 

In the testimony of this witness nothing is said about 
the character of the jerk. 

It is contended on behalf of the appellant, that the 
prayer submitted should have been granted. The ap¬ 
pellant was entitled to have the court instruct the jury 
in accordance with the prayer submitted. If the jerk 
which is alleged to have caused the plaintiff to be thrown 
.from the car, was not of an unusual or extraordinary 
character, but was only such a jerk as would be incidental 
to the stopping of the car going at the rate of speed 
testified to by the appellee, then the appellant was en¬ 
titled to have the jury so instructed. 

Upon consideration of the general charge of the court, 
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it will be seen that the subject-matter embraced in 
prayer number four was not touched upon by the court, 
and therefore, it is urged, that the error so committed 
by the court, was not cured by the general charge. 

In the case of Connor vs. Wash. R’way & El. Co. (43 
W. L. R., 182) which was a case where the plaintiff was 
injured by the starting of the car while she was in the 
act of boarding it, the court in dealing with the question 
of the jerk of the car, said (p. 183): 

“It was not negligence to start the car suddenly. 
All starts are made suddenly after the starting 
bell has been sounded. It is well understood by 
passengers accustomed to ride on electric cars that 
they start with a more or less sudden movement, 
and passengers may be said to assume that risk. 
Had the car been started with an unusually vio¬ 
lent jerk or jolt the plaintiff could, under leave of 
the court, have amended her declaration and so 
alleged. She failed to avail herself of the right. 

“It is a well-known fact that passengers stand 
inside the cars and on the platforms while the cars 
are in motion j and that this is not usually attended 
with danger. Unless, therefore, an injury results 
from some unusual jerk or swaying of the car, due 
to some negligence in its control, there can be 
no recovery.’’ 

A case to the like effect is that of: 

Dawson vs. Railway Company , 119 Md ., 373. 

In that case the plaintiff was a passenger on an electric 
railway running from Baltimore to Annapolis. In board¬ 
ing the car he walked through the passenger compartment 
and not finding a vacant seat went to the baggage com¬ 
partment where there were no seats and no provisions 
made for the* accommodation of passengers. While he 
was in this position there was a sudden jerk of the car, 
he threw up his hand and grabbed the door jamb which 
closed on his hand and mashed his fingers. The Court 







of Appeals held that the trial court was correct in directing 
a verdict for the defendant on the ground of the contribu¬ 
tory negligence of the plaintiff, and the further ground 
that there was no evidence of negligence on the part of 
the defendant, holding that the plaintiff was negligent 
in taking a position in the baggage compartment. 

In delivering its opinion, the court reviews a number of 
cases on the subject of jolts and jars of cars while in motion, 
and holds that in order to show negligence the jar must 
be of an unusual and extraordinary character. 

Other cases which support this contention are: 

Bradley vs. Second Ave. R. R. Co., 35 N. Y. 

Supp., 918. 

Black vs. R. R. Co., 2 App. Div. (N. Y.), 387. 
Bollinger vs. Interurban Rv., 98 N. Y. Supp., G41. 
Timms vs. Old Colony Ry., 183 Mass., 193. 

Foley vs. B. and L. R. R. Co., 192 id., 332. 

(D) Assignment of Error V. 

THE COURT ERRED IN REFUSING TO GRANT 
APPELLANT’S INSTRUCTION NUMBER SIX. 

There was evidence introduced on behalf of the appel¬ 
lant, by the testimony of two witnesses that while the 
appellee was on the car of the appellant, his hat became 
disturbed, or blew off, and in his efforts to regain his 
hat, or to place it securely on his head, he either jumped 
or fell off the car while it was in motion. 

In order to meet this aspect of the case, the appellant 
presented to the court the following prayer, which was 
rejected by the court: 

“The jury are instructed if theyjind from the 
whole evidence in the case that the plaintiff left 
his seat in the car and took his position on the 
foot-board while the car was in motion and travel¬ 
ing at the rate of twenty-five miles an hour, and 
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that while he was in this position his hat was in 
any manner disturbed, and in attempting to grab 
hold of it he lost his hold and fell from the car, 
then they are instructed under such circumstances 
that their verdict should be for the defendant.” 

On behalf of the appellant, it is contended that it was 
error prejudicial to the rights of the appellant for the 
court to refuse to grant this prayer. The court will observe 
upon an examination of the record that in addition to the 
two witnesses on behalf of the appellant who testified 
that the appellee’s hat was disturbed or came off his head, 
that when the appellee was testifying in his own behalf, 
he was cross-examined with reference to a statement 
which was said to have been made by him to a represen¬ 
tative of the appellant on the morning following the 
night of the accident, wherein he is reported to have 
stated that he got down on the running-board, thinking 
that the car was nearer to the corner, and that when he 
got down on the running-board, his hat blew off, he 
reached up to grab it and fell off the car. When the 
appellee was asked if he did not make that statement to 
the representative of the railway company, his only 
answer was that he did not remember, but that he would 
not deny having made it (Rec., pp. 15 and 16). 

On behalf of the appellant, the witness Popham, tes¬ 
tified affirmatively, that when he saw the appellee at the 
hospital, and inquired of him as to how the accident hap¬ 
pened, the appellee stated, “I thought we were nearer 
the corner than we were, and I got down on the running- 
board to get off, and my hat blew off, and I reached 
down to grab it, and fell off the car” (Rec., p. 24). 

While it is not contended that the testimony of the 
witness Popham was affirmative evidence to be sub¬ 
mitted to the jury on the question as to whether the 
accident happened in the manner in which it was de¬ 
scribed to him by the appellee, as we appreciate that the 
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only purpose of this testimony in the case was to affect 
the credibility of the appellee as a witness, nevertheless 
in view of the testimony of the witnesses Dunn and Gun¬ 
nell that the accident to the appellee was caused by his 
hat falling off, while the car was in motion, the appellant 
was entitled to have the case submitted to the jury upon 
the basis of this testimony. The court below by refusing 
to grant the prayer of the appellant, denied it the right to 
have this aspect of the case submitted to the jury for 
their consideration. The court will observe upon a care¬ 
ful examination of the charge of the court below, that 
the whole case was submitted to the jury on the theory 
advanced by the testimony of the appellee, and the 
court did not at any point in its charge submit the case 
to the jury on the theory of the evidence offered by the 
appellant. 

In view of the refusal of the court to charge as requested, 
and the failure of the court to charge the jury upon this 
subject, it is urged that the trial court thereby committed 
error which was prejudicial to the rights of the appellant. 

CONCLUSION. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

Respectfully submitted. 

GEO. P. HOOVER, 

Attorney for Appellant. 
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No. 2813. 
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The Washington Railway & Electric Company, 

Appellant , 

vs. 

Thomas B. Kramer, Appellee. 


Appeal From the Supreme Court of the District of 

Columbia. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 


The record in this case discloses that the declaration which 
the court had before it in the first instance and upon which 














the case was brought before the jury contains four counts, 
in each of which the appellee, hereinafter called the plain¬ 
tiff, charges the appellant, hereinafter called the defendant, 
with the commission of actionable negligence by reason of 
which plaintiff was hurled from defendant’s car to the hard 
pavement of East Capitol Street near Seventh, this city. 
Without examining in detail each count of the declaration, 
as set out in the record, it is sufficient to say that this case 
was laid and brought before the jury upon evidence show¬ 
ing substantially the following facts, corroborated in prac¬ 
tically every detail by a disinterested and unbiased witness, 
unknown to the plaintiff almost to the very day of the trial. 

Plaintiff boarded the car of the defendant company at 
9th and F Streets, Northwest, in the City of Washington, 
the car being of that type known as an “open” or “summer” 
car, with the seats running crosswise thereof, and with a 
bench or seat upon the back platform against the rear par¬ 
tition which acts as a support for the roof of the car; that 
plaintiff took this rear seat when he boarded the car, and was 
smoking, and never left the seat until he got down onto the 
running board of the car between Sixth and Seventh Streets 
on east Capitol Street; that the car was not equipped with 
any push botton, mechanism or apparatus by which plain¬ 
tiff could signal the conductor or the motorman to stop 
the car from the said rear seat upon which he was sitting, 
push buttons, by which the cars are ordinarily stopped upon 
signal, being supplied on all the other stanchions or uprights 
upon the car, but not upon the rear partition or stanchion; 
that plaintiff, desiring to get off at Seventh and East Capitol 
Streets, descended upon the running board of the car in or¬ 
der to get to a stanchion upon which there was a push but¬ 
ton, that he might therewith signal the conductor and mo¬ 
torman to stop the car at Seventh and East Capitol Streets, 
his destination; that, after the car had passed Third and 




East Capitol Streets, the conductor and motorman were to¬ 
gether on the front platform talking and conversing with 
each other, the conductor having one foot on the front plat¬ 
form and one on the running board of the car, paying no 
heed or attention whatsoever to the passengers in the car, 
going by Sixth Street at a great rate of speed, although the 
proper signal had been given by the ringing of the bell to 
stop the car at Sixth Street, and continuing to run the car 
at the same great rate of speed towards Seventh Street; then 
the plaintiff descended upon the running board to get to the 
push button and ring the bell, as aforesaid; that he was 
unable to attract the attention of the conductor or the motor- 
man by reason of the fact that they were both on the front 
platform talking and conversing and the conductor’s head 
was on the other side of the front partition of the car, so 
that his attention could not be attracted by the plaintiff; that 
before he could ring a bell or signal the car to stop, another 
passenger rang the bell before him; advancing to the second 
stanchion from the rear partition, plaintiff then stood with 
his arm around the stanchion for a rest and support and to 
protect himself, waiting for the car to stop at Seventh and 
East Capitol Streets aforesaid; that, while plaintiff was 
standing upon the running board with his arm around and 
against the. stanchion, the motorman negligently and care¬ 
lessly manipulated the brakes and applied the same to the 
car in such a careless and negligent manner that there was 
a terrible jerk or jolt of the car which broke the plaintiff’s 
hold about the stanchion and hurled him to the hard pave¬ 
ment of East Capitol Street, from which he received the 
injuries complained of in the declaration. 

As before stated, the fact of the motorman and the con¬ 
ductor being together on the front platform, talking and 
conversing, as well as the fact of the great rate of speed at 
which the car was propelled, the disregard of the signals of 
the passengers to stop the car, and the violent jerk or jolt 
were all established first by the testimony of the plaintiff 





4 


himself, and then corroborated and substantiated by tlx. 
testimony of John Holmes Ehrhardt (Record, pages 18 fo 
21 inclusive.) This case, then, was not such a case as is 
presented by defendant (Brief, pages 2, 3 and 4), where, 
in conclusion of his “general statement” and his discussion 
of “appellee’s evidence,” he would have this court under¬ 
stand that the plaintiff left his seat and descended upon the 
running board when there was no occasion or necessity 
therefor, and then continued along the running board toward 
the front of the car, and that while he was standing with 
his arms “agahist'’ the stanchion he was hurled therefrom 
by the jerk, jar or jolt of the car in stopping. 

The record in this case (page 13) sufficiently discloses the 
intention of plaintiff in getting upon the running board and 
his cause for so doing. It would be useless to incorporate 
the testimony here at length, but an examination of plain¬ 
tiff’s testimony (Record, pages 13 to 18 inclusive) suffi¬ 
ciently establishes that plaintiff descended upon the running 
board because he was compelled to do so under the circum¬ 
stances in order to get to a place from which he could signal 
the car to stop; and that it was while he was standing on 
the running board with his arm clinging about the stanchion 
or post in order to safeguard himself from the ordinary 
motions, jerks and jolts of the car, that he was suddenly 
hurled therefrom by an excessive and unusual jerk (Record, 
page 13; Defendant’s Brief, page 2). 

In opposition, the defendant produced the evidence of 
several witnesses who laid the cause of the accident, not to 
any unusual or excessive jerk or jolt caused by any negli¬ 
gence of defendant’s agents, but to the plaintiff’s act in leap¬ 
ing from his seat in the middle of the car after his hat, 
which had blown or fallen from his head as his head fell 
against the stanchion or post, near which he was sitting, 
plaintiff having fallen asleep or been dozing where he sat. 
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At the conclusion of the testimony defendant made no 
motion to instruct for the defendant on all the evidence, but 
offered six prayers, five of which were refused severally, 
constituting the first five assignments of error (Record, 
pages 10 and 11). Insomuch as the 6th and the 7th assign¬ 
ments of error are closely allied with the first and second 
respectively, plaintiff will consider the questions of law 
raised by these exceptions in the same order as they are ar¬ 
gued and discussed by defendant in his brief. 

They raise the following questions of law: 

First. The question of the contributory negligence of the 
plaintiff as matter of law in getting down upon the running 
board, and the question of contributory negligence in gen¬ 
eral, as laid down by the court in its charge to the jury. 

Second. The question of the assumption of risks by the 
plaintiff in getting down upon the running board, and the 
refusal of the court to charge the jury that “plaintiff as¬ 
sumed the additional risks which were incident to being 
upon the footboard.” 

Third. The refusal of the court to grant the fourth, fifth 
and sixth prayers of the defendant. 

ARGUMENT. 

First. The Question of the Contributory Negligence 
of the Plaintiff as Matter of Law in Getting 
Down Upon the Running Board and the Ques¬ 
tion of Contributory Negligence in General, as 
Laid Down by the Court in Its Charge to the 
Jury. 

We will first take up the question of contributory negli¬ 
gence as matter of law in reference to plaintiff’s action in 
going down upon the running board as he did, then the 







question of contributory negligence as laid down by the 
judge in his charge to the jury at the trial of this case. 

Defendant’s prayer which was refused and forms the basis 
for the first assignment of error reads as follows: 

“If the jury find from the whole of the evidence in 
the case that plaintiff left his seat and stepped upon the 
footboard of the car while it was in motion, and travel¬ 
ing at the rate of twenty-five miles an hour, then they 
are instructed that the plaintiff was guilty of such con¬ 
tributory negligence as to preclude a recovery in this 
case and the verdict should be for the defendant.” 

There was no error committed by the court in refusing to 
grant this prayer, for the reason that the prayer is not based 
upon the evidence, and the prayer asks the court to peremp¬ 
torily instruct the jury that the plaintiff was guilty of negli¬ 
gence as a matter of law under circumstances in which this 
court has again and again decided that there was no negli¬ 
gence per se. 

A prayer, not supported by the evidence, is bad. 

Hamilton vs. U. S. 26, App. D. C., 382. 

Norman vs. U. S., 20 App. D. C., 494. 

Mitchell vs. Ins. Co., 16 App. D. C., 241. 

Harris vs. U. S., 8 App. D. C., 20. 

It is likewise error for the court to instruct the jury upon 
any hypothetical case disconnected with the evidence. 

Moore and Hill vs. Breuninger, 34 App. D. C., 86-89. 

The evidence in this case with regard to plaintiff’s being 
on the running board, his descending thereto, passing along 
upon it, and the causes and necessity he was under to de¬ 
scend upon the running board, was produced by the plaintiff. 
The defendant’s theory and explanation of the happening of 
this accident are so strongly opposed to that of the plain- 




tiff that the defendant could not, under any supposition, 
have offered evidence with regard to plaintiff’s conduct in 
leaving his seat, going on the footboard, passing along there¬ 
on, or the causes and necessities therefor. Yet defendant 
drafted this prayer to meet plaintiff’s testimony and has left 
out of it all evidence with regard to the surrounding cir¬ 
cumstances in which and under which plaintiff descended 
to the running board while the car was in motion. He has 
singled out this one act of descending upon the running 
board while the car was traveling at the rate of twenty-five 
miles an hour, disconnected it from all the circumstances un¬ 
der which the descent to the footboard was made, and tak¬ 
ing this particular act alone and disassociating it from all 
others, requested the court to order a peremptory instruc¬ 
tion upon it, unattended by any of its explanatory circum¬ 
stances. The prayer, therefore, was clearly bad in asking 
the court to instruct the jury not only upon a theory of the 
case unsupported by the evidence, but also because it se¬ 
lected a particular piece of evidence and asked a general 
prayer thereon, in the face of the rule of law laid down in 
Sullivan vs. R. R. Co., 34 App. D. C., 358. 

Davis vs. Coblentz, 12 App. D. C., 51. 

Wallace vs. U. S., 18 App. D. C., 152. 

Bradford vs. Ben. Asso., 26 App. D. C., 268. 
Turner vs. Trust Co., 29 App. D. C., 460. 

Aside from this, the prayer is bad, in that it requests an 
instruction contrary to law. That it is not negligence per sc 
for a passenger to descend and remain upon the running 
board of a moving car as plaintiff did in this instance, has 
been time and again decided in this jurisdiction. In fact, 
every phase of a passenger’s conduct, either while on or 
getting on or getting off of a car, has been passed upon so 
often by this court that it is almost needless to set out its 
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many decisions in regard to these matters. There is no par¬ 
ticular distinction, so far as the law of negligence is con¬ 
cerned, between the situation of a passenger on the plat¬ 
form, whether rear or front, or upon the running board or 
the step of a car. 

5 Ruling Case Law, Par. 674, page 24. 

Nellis on Street Railways, 2nd Ed., Vol. 1, page 638. 

Moore on Carriers, 2nd Ed., Vol. 3, page 1637. 

Heinze vs. Railway Co., 21 L. R. A. N. S., 715. 

Cameron vs. Street Railway, 18 L. R. A. N. S., 497. 

If it is contributory negligence per sc to get down upon 
the running board of a moving car, so is it contributory 
negligence per se to get down on the step of a moving car, 
or to endeavor to get on the step or running board of a 
moving car, or to carelessly take one’s stand upon the front 
or back platform of a moving car, from whence a passenger 
may easily be thrown and injured. All are places of more 
danger than a seat inside the car. Yet in none of these sit¬ 
uations has this court held the passenger’s conduct negligence 
per se. 

Railroad Co. vs. Snashall, 3rd App. D. C., 420. 

Adams vs. Railroad Co., 9 App. D. C., 27. 

McAfee vs. Huidekoper, 9 App. D. C., 36. 

Harbison vs. R. R. Co., 9 App. D. C., 60. 

Brown vs. R. Co., 11 App. D. C., 37. 

Grant vs. R. Co., 11 App. D. C., 107. 

Railway Co. vs. Carter, 12 App. D. C., 155. 

Koontz vs. District of Columbia, et al., 24 App. D. C., 
59. 

Railroad Co. vs. Smith, 25 App. D. C., 259. 

Railway Co. vs. Chapman, 26 App. D. C., 472. 

Traction Co. vs. Brown, 29 App. D. C., 473. 

Sullivan vs. Capital Traction Co., 34 App. D. C., 358. 
Hart vs. Capital Traction Co., 35 App, D. C., 502. 
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And particularly is it untenable to say that the court in 
the first instance had the right to instruct the jury that 
plaintiff’s conduct in this case amounted to contributory 
negligence. 

This point was clearly raised and decided in R. R. Co. vs. 
Grant, 11 App. D. C., 107, 114. 

“The cases are but few where the court may under¬ 
take to decide upon the evidence, as matter of lanv, that 
there is such contributory negligence as will preclude 
plaintiff from recovery. As a general principle, it is 
only where the circumstances of the case are such that 
the standard and measure of duty are fixed and de¬ 
fined by law, and are the same under all circumstances; 
or where the facts are undisputed, and but one reason¬ 
able inference can be drawn from them, that the court 
can interpose and declare, as matter of law , that there 
is such contributory negligence as will defeat the action 
of the plaintiff. As a general proposition the question 
of negligence is a question of fact, and must be sub¬ 
mitted to the jury, and that was very fully and fairly 
done in this case.” 

Ever since the case of R. R. Co. vs. Snashall, 3 App. 
D. C., 420, it has been the consistent rule of law in this 
court that the conduct of passengers in going upon plat¬ 
forms, running boards, or steps, or remaining upon them, 
is a question of fact for the jury under proper instructions 
from the court, and not for the court to decide as matter 
of law. Defendant recognized this when (page 14, De¬ 
fendant’s Brief), he quoted: 

Brightwood R. R. Co. vs. Carter, 12 App. D. C., 155- 
59. 

Koontz vs. D. C., 24 App. D. C., 59-67. 

Harbison vs. Metropolitan R. R. Co., 9 App. D. C., 
60-69. 
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and endeavored to differentiate the instant case from either 
and all of these three cases. The three cases cited by de¬ 
fendant are but typical illustrations of the rule of law which 
has been applied in all other cases in this District under cir¬ 
cumstances in which passengers have been more open to 
the accusation of having been negligent per se than even the 
defendant’s construction of the plaintiff’s conduct in this 
case would warrant him in accusing this plaintiff. 

With regard to the Carter case, supra, defendant con¬ 
tends* that Carter was not in the position of the plaintiff in 
this case, for the reason that in this case the plaintiff volun¬ 
tarily and unnecessarily exposed himself to danger, whereas 
in the Carter case the car was so crowded that Carter could 
take no other position but was compelled to remain on the 
running board. At the outset, plaintiff produced evidence 
showing that he did not voluntarily and unnecessarily ex¬ 
pose himself to danger, but, under the standard of what a 
reasonable man should do under the circumstances, con¬ 
ducted himself prudently and went upon the running board, 
not voluntarily, but because he was compelled to do so in 
order to signal the conductor. Had the conductor been in 
the position where his duties demanded that he should have 
been, and had he been performing his work as he should have 
done under Railroad Co. vs. Grant, supra, the plaintiff 
woud not have been compelled to descend to the running 
board at all. 

Contrast with this case the Carter case, 12 App, D. C., 
158: 


“Defendant offered evidence tending to prove that 
plaintiff might, with ordinary effort, have gotten a seat 
or standing room in the car, and that he was ‘swinging 
himself out* in a dangerous manner.” 
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And the evidence in that case showed that while plaintiff 
was swinging himself out in a dangerous manner , the grab- 
handle to which he was holding gave way. 

Again, appellant in that case urged that (page 155). 

“Riding upon the footboard of an electric car going 
at a rapid rate down grade, holding on only to the 
handle bar instead of to the upright post of the car 
is such contributory negligence per se as will prevent 
a recovery.” 

In other words, appellant in that case maintained that the 
plaintiff there was negligent because he did not do exactly 
what plaintiff did in this case, hold to the upright post of 
the car. Appellant in that case also asked the court to in¬ 
struct (page 158): 

“That it is negligence on the part of a passenger to 
ride on the footboard when there is standing room on 
the inside and no excuse therefor that he does not wish 
to discommode other passengers.” 

Yet the court refused the prayer and its action was ap¬ 
proved by this court in its opinion. If it is not negligence 
per se, to stand upon the running board or footboard of a 
car while it is in motion, it certainly can not be held that, 
under any event and all circumstances, to descend upon this 
place constitutes negligence per se. 

Coleman vs. Rwy. Co., 114 N. Y., 609. 

The prayer which defendant mentions in his brief, that 
plaintiff assumed the risk of riding in such an exposed po¬ 
sition, was not approved in that case nor was it under con¬ 
sideration either for this court’s approval or disapproval. 
It was mentioned in passing, was advantageous to the 
appellant, and, having been granted for the appellant in the 
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first instance, appellant was in no position to complain 
thereof in this court. 

Hart vs. Cap. Traction Co., 35 App. D. C., 502-12. 

In the Koontz case there was evidence that Koontz knew 
that a sewer was being constructed and that the very ob¬ 
struction which brushed him from the running board was in 
existence, his only explanation being that he did not notice 
that the obstruction was so close to the running board. Had 
it been negligence per se for Koontz to stand upon the run¬ 
ning board, that negligence would have so contributed to 
his injury as to bar his right of recovery. But in that case, 
as in this, the court not only sustained the contention that it 
is not negligence per sc to stand or be upon the footboard 
of a car in motion, but ordered reversed a judgment en¬ 
tered upon a verdict directed by the Court in behalf of the 
defendants , saying, 24 App. D. C., page 67: 

‘‘To ride on the footboard of a street car does not 
constitute negligence in law which would justify the 
court in directing the jury that such act of itself was 
sufficient to convict the plaintiff of contributory negli¬ 
gence, and to defeat his right to recover for the in¬ 
juries suffered by him.” 

Defendant’s attempt to distinguish the Harbison case, 
supra, from the instant case, is unavailing. In that case the 
plaintiff was injured while walking along the running board 
with his back against the direction in which the car was 
going, and while so walking was struck by a car which he 
could have seen had he been merely standing on the running 
board as the plaintiff in this case was, facing in the direc¬ 
tion in which the car was going. In that case had it been 
contributory negligence per se to stand upon or walk along 
the running board, Harbison’s right to recover would have 
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been barred. His excuse that the car was crowded would 
have been unavailing against the answer that he should not 
have boarded the car at all, but waited for another and not 
undertaken to stand in such a dangerous place. In that case, 
however, this court laid down the law which has been fol¬ 
lowed and quoted with approval ever since, 9 App. D. C., 
68, 69: 


“Nor is there any foundation for the contention of 

appellee that contributory negligence must be presumed 

from the fact that plaintiff remained on the footboard, 

in a place of danger instead of at once entering the 
** 

car. 

“Whilst a passenger may ride on the platform, step 
or footboard of a car, with the express or implied con¬ 
sent, of the carrier without incurring the imputation 
of contributory negligence as matter of law, he there¬ 
by, however, assumes the increased risk that may re¬ 
sult therefrom in the ordinary course of things when 
the car is properly driven or managed. If hurt during 
the period of this exposure, he must, in order to re¬ 
cover, show affirmatively that the accident was caused, 
in whole or in part, by some negligent act of the car¬ 
rier. McAfee, ante, page 36; Adams vs. R. R. Co., 
ante, page 62; Stewart vs. R. R. Co., 146 Mass., 605.” 

Defendant’s attempt, therefore, to hold this plaintiff 
guilty of contributory negligence as matter of law must rest 
upon some conduct of this plaintiff differing in its grossly 
negligent character from the conduct shown in any decision 
so far rendered by this court. 

Yet in Railroad Company vs. Snashall this court held it 
was not contributory negligence per se for the plaintiff who 
was a woman, to board a car she knew was crowded, into 
which she knew she could not enter, and in which she knew 
she must stand upon the back platform, and then to stand 


f 
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upon the back platform and make no effort to support her¬ 
self or to hold on but to engage in drawing money from 
her purse to pay her fare when the car negligently rounded 
a curve and she was thrown therefrom onto the street. So 
in Adams vs. W. & F. R. R. Co., 9 App. D. C., 26, plaintiff 
stood upon the platform beside an open gate, with his hands 
in his pockets, holding to no support and protecting himself 
in no way, and was hurled from said platform by a severe 
lurch of the car, and this court held that, page 30: 

“The provinces of the court and jury in the federal 
judiciary system are separate and distinct, and the line 
of division between them must be carefully observed. 
The ascertainment of this boundary is often a matter 
of difficulty in a particular case, and when the difficulty 
arises doubts should be resolved in favor of trial by 
jury, which is the constitutional right of every suitor of 
the courts of common law. 

“It is the province of the jury to determine the credi¬ 
bility of the witnesses and the weight of the evidence 
under proper directions in respect to the principles of 
law applicable thereto. And the court is never justified 
in directing a verdict except in cases where, conceding 
the credibility of the witnesses and giving full effect to 
every legitimate inference that may be adduced from 
their testimony, it is nevertheless plain that the party 
has not made out a case sufficient in law to entitle him 
to a verdict and judgment thereon.” 

and reversed a judgment of the lower court directing a ver¬ 
dict for the defendant on the evidence disclosed. 

In the McAfee case, supra , plaintiff passed from one coach 
of a swiftly moving steam train to another and was hurled 
to his death therefrom when the train made a sudden lurch. 
In the Koontz case, supra, plaintiff took his stand upon the 
running board although he knew there was an obstruction in 
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the street along which the car must pass. In R. R. Co. vs. 
Smith, 25 App. D. C., 259, the evidence showed that plain¬ 
tiff sat with his arm protruding from the windowsill of the 
car in which he was sitting and was caught by a car coming 
in the opposite direction and dragged to his death, although 
there was testimony that he was warned; that he had often 
ridden over the road and knew that the cars passed in close 
proximity to each other. In R. R. Co. vs. Chapman, appel¬ 
lee was shown to have passed from the car out onto the plat¬ 
form before the car had come to a stop, from whence he 
was hurled. In Traction Co. vs. Brown, 29 App., 473, 
appellee stood on the platform of a “trailer” although a 
number of seats could have been obtained and there was 
plenty of standing room in the car, but he took a position 
beside the open gate and leaned back against the front door 
of the car, steadying himself with his umbrella, and was 
thrown from the car by the lurch thereof. In the Sullivan 
case, plaintiff was a cripple and stood upon the front plat¬ 
form of the trailer, and was hurled betwen the motor car 
and the trailer upon which he was standing when the train 
passed around a curve of the track, and the court held the 
case one rightly for the jury. In the Hart case, plaintiff 
took his place upon the platform of the trailer and, as the 
car passed out of a curve on to the straight track at a point 
at 18th Street, near Florida Avenue, it lurched and plain¬ 
tiff was thrown from the platform and injured, although 
there was evidence that he passed out onto the back plat¬ 
form when he might have obtained room within the car. 
In R. R. Co. vs. Grant, 11 App. D. C., 107, appellee passed 
out from the car in which he was riding onto the rear plat¬ 
form and step and was there standing when the car gave a 
lurch and he was hurled to the street. In Brown vs. R. R. 
Co., 11 App. D. C., 37, plaintiff attempted to board a car 
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and endeavored to get upon the step thereof before the same 
had come to a stop. 

Again, in Brown vs. R. R. Co., supra , the plaintiff was a 
man 65 years old and endeavored to jump upon the step 

° f th l movin S car * In Hart v s. R. R. Co., supra, plaintiff 
was 77 years old and somewhat crippled in one of his arms, 
and was also familiar with the road and the custom of the 
defendant in operating its car. Yet in none of these cases 
did this court hold the conduct of the passenger contributory 
n ^giig ence pc? sc, but applied the rule laid down in Barstow 
vs. Traction Co., 29 App. D. C, 362, 369: 

“Where the sufficiency of the evidence to establish a 
necessary fact is fairly a question of doubt, it is the 
province of the jury to pass upon it, with proper in¬ 
structions by the court as to the law of the particular 
case made by the evidence. The jury are the judges 
of the credibility of the witnesses and the weight of 
their testimony, and it is only where all reasonable 
men can draw but one inference from the undisputed 
facts that the question to be determined is one of law 
for the court.” Jennings vs. Phila. B. & W. R. Co., 
Apps. D. C., present term, ante 219. 

In the light of the law, therefore, as laid down in these 
cases, and the facts upon which the same were decided, the 
court committed no error in refusing this prayer or in its 
instruction to the jury in this case with regard to the con¬ 
tributory negligence of the plaintiff, but fully and fairly 
presented the law thereon to the jury with reference to the 
rights of both parties thereto as clearly appears upon a ref¬ 
erence to the charge (Record, pages 31 and 32). 

Discussion of defendant’s authorities from other States 
may be dismissed with the words of this court in R. R. Co. 
vs. Chapman, supra, in which counsel for the Railroad 
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Company cited authorities and made the contention that 
“coming upon the platform of a railroad car while it is 
in motion is contributory negligence as a matter of law.” 
Of that contention by the appellant in that case, this court 
said: 

“The authorities cited by him to sustain the propo¬ 
sition are not in harmony with the decisions of this 
court, and are, in the main, overruled by later cases. 
Metropolitan R. R. Co. vs. Snashall, 3 App. D. C., 
429; Adams vs. W. & G. R. R. Co., 9 App. D. C., 
26; a well-known text writer has said: Tt is not negli¬ 
gence per se for a passenger to ride upon the platform 
of a railroad car; nor * * * for a passenger in 

a railway car, as it approaches a station, to leave his 
seat and go to the door of the car, in order to alight 
when it stops.’ Beach Cont. Neg., 3d Ed., Secs. 149, 
149A. The railways, and especially those using elec¬ 
tricity as the motive power permit passengers to ride 
on the platform, and the ‘Step lively, please,’ of their 
conductors incites passengers to hasten to alight. All 
is in keeping with the rush of modern life. It is 
well settled in this jurisdiction that ‘as a general prop¬ 
osition, a question of negligence is a question of fact 
and must be submitted to the jury.’ W. & G. R. R. 
Co. vs. Grant, 11 App. D. C., 107. * * * In the 
class of cases to which the one at bar belongs, the de¬ 
cisions of our courts are not entirely in harmony, and 
it serves no useful purpose to attempt to reconcile 
them or to review them at length. Where a rule in 
a prior case has been cited in this court, which is ap¬ 
plicable to a case in review, it should be followed un¬ 
less it be contrary to the ruling of the U. S. Supreme 
Court. In Harbison vs. Metropolitan, 9th App. D. C., 
60, 69, this court said, ‘The true rule surely must be, 
whilst a passenger may ride on the platform, step, or 
footboard of a car, with the expressed or implied con¬ 
sent of the carrier, without incurring imputation of 
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contributory negligence, as matter of law, he thereby, 
however, assumes the increased risk that may result 
therefrom in the ordinary course of things when the 
car is properly driven or managed. If hurt during the 
period of this exposure, he must, in order to recover, 
show affirmatively that the accident was caused in 
whole or in part by some negligence of the carrier.’ ” 

So in this case it can serve no useful purpose to attempt 
to reconcile the various and varying decisions with regard 
to passengers upon footboards in the light of the many 
cases in which we have a rule of law established in this 
jurisdiction by which the rights of passengers and carriers 
have been for a long time adjudicated and which has never 
been reversed. 

Second. The Question of the Assumption of Risk 
by the Plaintiff in Going Down Upon the Run¬ 
ning Board and the Refusal of the Court to 
Charge the Jury That “Plaintiff Assumed the 
Additional Risks Which Were Incident to Be¬ 
ing Upon the Footboard.” 

Plaintiff did not assume the “additional risks incident to 
being upon the footboard,” and the court committed no 
error in refusing to give defendant’s prayer No. 3. The 
duty owed by a carrier to a passenger to safely carry him 
to his destination is an onerous one and repeatedly held to 
require the greatest foresight possible to properly discharge 
it. \\ hat risks are assumed by a passenger in riding upon 
the platform, running board, or steps of a moving car is to 
be determined by the circumstances surrounding the pas¬ 
sengers or persons in that place, with reference to the cus¬ 
tom carriers have established in carrying passengers in 
these places. Thus, in 23 Am. & Eng. Ency. of Law, 1014, 






cited in Harbison vs. R. R. Co., page 63, in the argument 
for appellant, and not mentioned with disapproval by this 
court, it is said: 

“If the car is so crowded that there is no room ex¬ 
cept upon the platform, and the conductor stops and 
allows the passenger to get on, the presumption of the 
passenger’s negligence does not exist; the company 
must assume all risks when it requires a passenger to 
ride in such a place” R. R. Co. vs. Higgs, 38 Kas., 
375: Geitz vs. R. R. Co., 72 Wis., 307; R. R. Co. vs. 
Lee, 30 N. J. L., 435; Spooner vs. R. R. Co., 54 N. Y., 
230; Werle vs. R. R. Co., 98 N. Y., 650; LaPointe 
vs. R. R. Co., 144 Mass., 18; Willis vs. R. R. Co., 34 
N. Y., 670. 

And, in Hart vs. Capital Traction Company, this court 
said, in reversing a judgment of the lower court which 
granted a prayer substantially instructing the jury that if 
the plaintiff in that case assumed a position upon the plat¬ 
form of a moving car when he could have obtained a seat 
within the car, that the duty of the company in adjusting 
the speed of the car was to regard the safety of those seated 
within the car, and not the plaintiff in particular, 35 Apps., 
page 510, 

“Street car passengers in Washington may be di¬ 
vided, as relates to their safety in transportation, into 
three classes, in those occupying seats in the car, strap¬ 
hangers and passengers occupying the aisles, and pas¬ 
sengers standing on the platforms. Irrespective of 
the duty which the railway company owes the travel¬ 
ing public, this condition is one imposed by it. Re¬ 
gardless of the duty it may owe the seated passenger, 
occupying the position of greatest safety, to afford 
him rapid transit, his right must be surrendered to the 
duty which the company owes to the passenger on the 






platform, occupying, as he does, the most dangerous 
position, which the custom and usage of the company 
has established. 

“It is beside the case, that, in this instance, the plain¬ 
tiff was occupying the platform when there were va¬ 
cant seats inside the car. He was riding in one of the 
customary places afforded by the company for hauling 
passengers, and he was entitled to rely upon the com¬ 
pany’s operating its cars in the usual and customary 
manner in which they are run with respect to the 
safety of all passengers.” 

The court in that case took judicial notice of the custom 
of carriers to permit passengers to ride upon the platforms 
of the cars, and to permit the cars to be so crowded as to 
frequently compel the passengers to ride there, following 
Traction Co. vs. Brown, supra. Again, in R. R. Co. vs. 
Smith, supra, this court took judicial notice of the habit 
of passengers to protrude their body somewhat by rest¬ 
ing their arms upon windowsills and railings of cars. As 
early as R. R. Co. vs. Snashall, this court judicially no¬ 
ticed, page 433, that 


“street car companies not only permit, but some¬ 
times encourage, passengers to ride upon the car plat¬ 
forms, cars, being often stopped when filled inside 
to take additional passengers.” 

These observations are equally true with regard to pas¬ 
sengers upon the footboards of cars, and this court can 
equally take judicial notice of the fact that passengers are 
permitted so to ride and walk along and upon the same. 

It is a notorious fact that street railway companies 
whose cars are propelled by electricity constantly ac¬ 
cept and invite passengers to ride upon the platforms 
of their cars when there is no room inside, and that 
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persons having occasion to use said cars are frequently 
glad for even a foothold upon the platform, step 01 
footboard” (Watson vs. R. R. Co., 91 Me., 584,^ap¬ 
proved Traction Co. vs. Brown, 29 App. D. C., 477.) 

And this court held in that case, page 479, that even 
though a notice prohibiting passengers from riding on the 
platform is posted, it will not make it negligent in law for 
a passenger to ride upon the platform, if the company daily 
ignores its notice and thereby establishes a custom inconsis¬ 
tent therewith, 

* * * “It is probably more dangerous to ride upon 
a platform than within the car, and the passenger by 
taking such a position assumes the risks which natu¬ 
rally ensue from that position. That is to say, if the 
company runs its cars in a prudent manner and the 
passenger falls off and is injured, that is a risk he as¬ 
sumed by standing upon the platform; but if he has 
exercised due care (which is usually a question for the 
jury), and is injured, because of the negligence of the 
company in running its cars, the company can not be 
heard to say that he has no right of action against it, 
when it is responsible for the practice which resulted 
in his injury.” 

And further, with regard to the risks assumed, ever since 
the Hart case, supra, it is the law here that a passenger 
upon the platform, whether there is room for him inside 
the car or not, is entitled to rely upon the company’s oper¬ 
ating its cars in the usual and customary manner in which 
they are run with respect to the safety of all passengers. 
And the same observation is applicable to passengers on 
the footboard. 

Again, all evidence with regard to any notice, sign, warn¬ 
ing, regulation or signal of any kind or nature to the plain- 
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tiff not to do the very thing he did do is noticeably absent. 
There was evidence before the jury from which reasonable 
men might rightfully infer that this plaintiff was compelled, 
under all the circumstances in this case, to go upon the run¬ 
ning board in order to be permitted to disembark from the 
car at his destination. It was a question of fact then for 
the jury whether it was or was not the negligence of the 
company that placed him on the footboard in the first in¬ 
stance. as it was a question of fact for the jury to decide 
whether his conduct was prudent or careless while he was 
there. If there was a reasonable necessity for his going 
upon the footboard, then the company and not the plaintiff 
assumed the risks of his being in that position, and if it was 
the company who placed him there, then it was for the 
company to manage and operate its car with reference to 
the situation in which it had placed him, and to use every 
diligence that no injury should be received by him from 
that more dangerous situation in which he had been placed 
by it. Vessels vs. R’wy Co., 129 Mo. App. 7C8. 

That there was a bell rope upon the back platform is of 
no importance. There is no evidence in this case that the 
bell rope was for the use of passengers. If it was so for the 
use of passengers it could have been easily established by 
the testimony of the conductor, while he was on the stand. 
If this court can be permitted to indulge in any judicial 
knowledge with regard to the bell rope at all, the only 
judicial notice it can take is that passengers do not use the 
bell rope, that it is for the use of the servants of the com¬ 
pany; that a passenger has no more right to use the bell 
rope to stop the car when he is on the back platform than 
he has to turn the handle of the controller if he is on the 
front. And further, indulging in judicial notice, if it could 
in any way be proper in this case, this court knows that 
any use of the bell rope by a passenger is forbidden and 
brings upon the passenger criticism for its use. It can not 
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be said, therefore, as matter of law, that the plaintiff as¬ 
sumed any risk whatsoever in going or being upon the foot¬ 
board. It was for the jury to determine the facts of the 
case under proper instruction as was done by the trial court 
in this case. Coleman vs. Rwy. Co., 114 N. Y., 609. 

And under no view of the law should plaintiff’s third 
prayer have been allowed. That prayer reads: 

“If the jury find from the whole evidence in the 
case that the plaintiff left his seat in the car and went 
upon the footboard while the car was in motion and 
traveling at the rate of twenty-five miles an hour, then 
they are instructed that the plaintiff in so going upon 
the footboard of the car while it was in motion, as¬ 
sumed the additional risks which were incident to be¬ 
ing upon the footboard, and if they further find from 
the whole evidence that the jerk or jar of the car 
which is alleged to have thrown the plaintiff was such 
a jerk or jar as was to be expected from the move¬ 
ment of the car, traveling at that rate of speed, then 
under such circumstances they are instructed that the 
plaintiff would be guilty of contributory negligence, 
which would preclude a recovery.” 

The court did not err in refusing this prayer. This 
prayer, as well as prayer No. 4, is bad in that it considers 
that the plaintiff acted voluntarily and ignores all the 
testimony in the case which goes to show that it was the 
negligence of the defendant’s servants in not properly 
looking out for the plaintiff that caused plaintiff to leave 
his seat, and go upon the footboard to signal the car, there 
being no button on the stanchion or upright post. All this 
testimony went to the jury without objection on the part 
of the appellant, and still when appellant offers this prayer, 
as well as prayer No. 4, he ignores this most important part 
of the plaintiff’s case. The question as to whether or not 
the plaintiff was compelled or acted voluntarily in going 
upon the running board was a question of fact to be de- 



cided by the jury and counsel representing the appellant 
admitted that by not making a peremptory motion to in¬ 
struct ; but, when counsel came to offer his prayers, all of 
that testimony was ignored and the court was asked to 
grant these prayers which disregarded that part of the 
plaintiff’s case. For these reasons independent of the 
others, neither prayer should have been granted. 

Again, this prayer is bad in asking the court to instruct 
the jury that 

“If they further find from the whole evidence that 
the jerk or jar of the car which is alleged to have 
thrown the plaintiff was such a jerk or jar as was to 
be expected from the movement of the car traveling 
at that rate of speed.” 

I here is absolutely no evidence that the jerk or jar of the 
car was one such as to “be expected from the movement of 
the car traveling at that rate of speed.” It is to be remem¬ 
bered that defendant’s whole case was that there was no 
jerk or jar of the car at all and obviously the defendant 
can not go to the jury upon a case proving there was no 
jerk or jar at all and then ask the court to permit the jury 
to speculate upon what the jerk or jar of the car may be, 
when he has said there is none at all. Plaintiff’s testi¬ 
mony was that the jerk or jar was a most unusual and 
extraordinary one, “like a terrible impact” (Record, page 
13). Defendant’s testimony is to the effect that (Record, 
page 25) “The way the accident happened was that the 
plaintiff jumped right up in the middle of the block from 
1602 car, when the car was running; the plaintiff’s hat fell 
off, and he jumped right out after it” (Record, page 26). 
“Before the accident happened the car was running at 8 
or 10 miles an hour, not any faster; the car was going slow; 
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it was going very steady, there was no jerk or jolt of the 
car,' it ran along very smoothly.” (Testimony of Edward 
Gunnell, conductor.) Again (Record, page 27), “At the 
time the plaintiff fell off the car, there was no jerk or jolt 
of the car, it was running along very smooth” (Testi¬ 
mony of Frank Dunn, Record, page 28.) “At the time the 
three-bell signal was given there was no apparent uneasi¬ 
ness or anything like that in the movement of the car.” 
(Testimony of Frank Allen, Record, page 23.) William 
P. Utz, the motorman, likewise testified that “He did not 
jam the brake down hard or make any jerk of the car; be¬ 
fore the witness got the three bells to stop, the car was 
running along very smoothly” 

Obviously, therefore, it was error for the defendant to 
ask the court to instruct the jury to find something from 
the whole evidence which could not possibly be found from 
any part of it. 

But the court committed no error in refusing the prayer 
for the additional reason that defendant in asking the court 
to instruct the jury that plaintiff “assumed the additional 
risks which were incident to being upon the footboard” was 
asking for an instruction, which has again and again been 
passed upon adversely by this court. Additional risks in¬ 
cident to being upon the footboard are of two classes, or¬ 
dinary additional risks, the additional risks which are or¬ 
dinarily to be expected, and extraordinary risks, which are 
not reasonably to be expected. The risks which a passenger 
assumes upon a step, footboard, platform, front or rear, 
are the ordinary risks which arise from the ordinary, cus¬ 
tomary and usual, prudent manner in which a car has been 
operated. 

Thus, in the Koontz case, Koontz did not assume the 
risks of being brushed aside and off the footboard by the 
obstruction in the street insomuch as that was not a risk 



which Koontz may reasonably have expected and antici¬ 
pated the company would impose upon him. In the 
Snashall case, plaintiff did not assume the risk of driving 
negligently around the curve, for, when the plaintiff was 
accepted as a passenger upon the car, she had a right to 
rely upon the company’s carrying her in a prudent and care¬ 
ful, and not in a careless and negligent manner. In the 
Adams case, plaintiff did not assume the risk of being 
hurled off the car by a sudden lurch thereof caused by 
negligence, although he stood on the platform with his 
hands in his pockets. In the Grant case, plaintiff did not 
assume the risk of being negligently hurled from the step 
of the car to which he had descended preparatory to alight- 
ing therefrom. In fact, defendant has overlooked in the 
very citations he quotes as authority for his contention, this 
essential, fair and reasonable distinction made by this court 
in such cases, namely, that the risks assumed in situations 
such as that in which a passenger finds himself upon the 
platform, steps and running board, etc., are the ordinary 
risks and not the extraordinary ones. 

It would be but useless repetition to examine the many 
cases which have come before this court time and again, 
and have just been cited on the question of contributory 
negligence. In the Hart case, for instance, the prayer was 
rejected for the reason, that (page 511 ), 

“The instruction here in question omits the essential 
element in this class of cases—whether or not at the 
time of the accident the cars were being operated in 
the usual and customary manner. The jury was not 
permitted to pass upon this question. This was error.” 

Again, in the Koontz case, counsel argued that Koontz 
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“was guilty of contributory negligence as matter of 
law in riding on the running board of the car, and as¬ 
sumed all the risks incident to that exposed condition, 
including- the risk of coming into contact with a lawful 
obstruction in the public highway, which would not 
have interfered with him had he been inside the car.” 

This court’s answer to that contention was (page 67) : 

“It is true the plaintiff by taking a position and rid¬ 
ing on the running board or footboard of the car, in¬ 
curred the ordinary risk of such a position” 

and decided he did not assume the risks of coming in con¬ 
tact with that obstruction. There is no other case which 
defendant can find in this jurisdiction which can show a 
request that additional risks shall be assumed without des¬ 
ignating ordinary risks. As to other risks the passenger 
must be proved to have known them. 

The true rule of law, therefore, is that stated in R. R. 
Co. vs. Carter, 12 App. D. C., 156, wherein the court 
adopts this statement of counsel for the appellee: 

“It is not per se negligence for a passenger to ride 
upon the platform or footboard of a crowded street or 
railway car, but the passenger merely thereby assumes 
the increased risk of so riding, and when in such a po¬ 
sition, even voluntarily, the care required of a passen¬ 
ger is only increased to the extent of the obvious and 
naturally to be expected dangers connected with the 
position, and if the position be taken with the consent 
or invitation expressed or implied of the carrier, the 
ordinary duty of the carrier is in no way abated.” 

Any other ruling would be in conflict with the decisions 
of this court. 
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“The railroad defendant was bound to use all rea¬ 
sonable care to carry its passengers safely, including 
the plaintiff, and to avoid exposing them to unusual 
risks , and with knowledge of the position of the erec¬ 
tion in near proximity of its road, and to the cars 
moving thereon, which knocked off the plaintiff, it 
should not have allowed the plaintiff, or any other 
passenger, to ride on the footboard of the car, and 
thus to incur the peril of being struck or knocked off.” 
(Koontz vs. District of Columbia, supra.) 

Nor did the court commit error in failing to instruct the 
jury upon the question of assumed risks as urged by de¬ 
fendant, 

“Notwithstanding the fact that the attention of the 
court was called to this omission at the conclusion of 
the charge when an exception was taken by the appel¬ 
lant to the charge in reference to this subject-matter” 
(Record, page 33, defendant’s brief, pages 44-45).. 

At no time was the court’s attention called to the 
fact that the defendant desired an instruction upon 
the question of assumed risk, other than by a written prayer 
No. 3, which was refused by the court because it was bad in 
so many particulars. And defendant’s assertion that this 
case should be reversed because the court refused to in¬ 
struct upon the question of assumed risk when its atten¬ 
tion “was called to this omission at the conclusion of the 
charge” must be taken in connection with the manner in 
which the court’s attention was called to this matter as dis¬ 
closed by the record (page 33). Therein it appears that 
the defendant excepted to the court’s charge on the ques¬ 
tion of contributory negligence and called the attention of 
the court to this particular point in these words: 
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“In order that the point may not be waived * * * 
and particularly as your Honor has not charged the 
jury upon the assumption of the risk by the plaintiff 
in going on the running board, etc.” 

The only reasonable inference that can be drawn from 
that language is that the exception was directed to the re¬ 
fusal of the court to charge the jury upon the assumption 
of risk as that had been submitted to him for his approval 
in prayer No. 3. The record is absolutely silent that the 
defendant at any time requested the court to instruct the 
jury after that prayer had been refused , and he can not 
now be heard to complain because the court did not do that 
rightly which he requested the court to do wrongly. The 
time to have urged that objection was when his prayer was 
refused, when the failure upon the court’s part then to in¬ 
struct the jury on the question of assumed risk generally 
could have been properly brought to the court’s attention 
by a request so to charge and if then the court refused, 
that refusal could have been preserved for appeal. 

Express vs. Kountze, 8 Wall., 342; 

R. R. Co. vs. Volk, 151 U. S., 73; 

R. R. Co. vs. Smith, 25 App. D. C., 259, 268, 269 

Third. The Refusal of the Court to Grant the 
Fourth, Fifth and Sixth Prayers of the De¬ 
fendant. 

The court did not err in refusing to grant defendant’s 
prayers Nos. 4, 5 and 6. Prayer No. 4 reads: 

“If the jury find from the whole evidence in the 
case that the plaintiff left his seat to go upon the foot¬ 
board while the car was in motion, traveling at the 
rate of twenty-five miles an hour, and that the plaintiff 
was thrown from the car by a jerk in the stopping of 
said car, if they further find from the whole evidence 
in the case that the jerk was not of an extraordinary 




or unusual character, due to the negligence of the 
servant of the defendant, but on the contrary, was 
only such a jerk as is incidental to the stopping of a 
car or the application of the brakes of a car traveling 
at such a speed, then their verdict should be for the 
defendant.” 

The vice of this prayer has already been shown in the 
discussion of the error contained in defendant s prayer No. 
3. It does not follow the evidence. For that reason alone 

the prayer was properly refused. 

R. R. Co. vs. Downey, 40 App. D. C., 147; 

Sweeney vs. Irving, 228 U. S., 233; 

Wallach vs. MacFarland, 31 App. D. C., 130; 

Hamilton vs. U. S., 26 App. D. C., 382; 

Norman vs. U. S., 20 App. D. C., 494; 

Mitchell vs. Ins. Co., 16 App. D. C., 241. 

Harris vs. U. S., 8 App. D. C., 20. 

This prayer is not in harmony with the facts in the case, 
and there is entire absence of evidence on which the jury 
might properly base a finding that the facts were as asked 
in the requested instruction is clear from the testimony of 
Utz, Record, page 23; Gunnell, Record, pages 25-26; Dunn, 
Record, pages 26-27; Allen, Record, page 28, and Kramer, 
Record, page 13. 

Prayer No. 5 reads : 

“The jury are instructed if they find from the evi¬ 
dence in the whole case that the motorman exercised 
reasonable care and prudence in the operation of the 
car, and that notwithstanding the exercise of such care, 
the car gave such a jerk as to cause plaintiff to fall 
in the manner described by the evidence, the plaintiff 
under such circumstances would not be entitled to re¬ 
cover damages and their verdict should be for the de¬ 
fendant.” 
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And the court instructed the jury as follows: 

“I am asked to tell you also that if the accident did 
occur by reason of the sudden jerk of the car, if that 
jerk was not due to any negligence on the part of the 
motorman, the plaintiff can not recover. I think I 
have already covered that. That is true, because the 
plaintiff can only recover on proof of negligence on 
the part of the company, and it will be for you to say 
in view of the jerk and the other circumstances in the 
case, whether it was due to negligence on the part of 
the motorman,” Record, page 32, 

and the court had already told the jury, Record, page 31, 
that 


“The negligence that he (plaintiff) relies iupon as 
having caused the accident is that the car was run¬ 
ning at this rate of speed, and, in connection with that, 
that there was a negligent jerk given to the car that 
sent him off the running board. 

“Now, that is the proposition. That is the ’point 
of negligence claimed and is it made out by a fair bal¬ 
ance of the testimony? Considering all the facts and 
circumstances of the case as you will, established by 
the evidence, how do they seem to answer to your 
mjnd that question? Is that the way it happened? Is 
that what caused him to fall, and was that jerk, if it was 
what caused him to fall, due to the negligent manage¬ 
ment of this car by the motorman ? Was he acting as 
a careful, reasonable and prudent man in the per¬ 
formance of his duties at that moment, when this acci¬ 
dent occurred? If he was not, and that accident oc¬ 
curred because of that, and that was the immediate 
cause of it, then, prima facie, the plaintiff has made 
out a right to recover, but if not—and he is compelled 
to make that out by a fair balance of the testimony— 
he has failed to make out his right to recover.” 


* 



It is submitted that the instruction asked for was in¬ 
cluded in other terms in the charge of the court to the jury, 
and that that charge rightly stated the law of the case, in- ^ 
eluding therein everything that the defendant could ask for 
under prayer No. 5. It has been again and again held that 
it is not error to refuse requested instructions when all that 
is properly contained therein is covered by instructions 
given. 

Chapman vs. Traction Co., 37 App. D. C., 479; 

R. R. Co. vs. Fincham, 40 App. D. C., 412; 

Realty Co. vs. Macbarland, 31 App. D. C., 112; 

Cooper vs. Sillers, 30 App. D. C., 567. 

Sullivan vs. Traction Co., 34 App. D. C., 358. 

It is evident, therefore, that defendant’s citation of Con¬ 
nor vs. Wash. Ry. & Elec. Co., 43 Wash. Law Rep., 182, 
in support of his contention in his brief on page 46, to the 
effect that it was entitled to have the jury instructed that, 
if the jerk alleged to have caused the accident was not an 
unusual or extraordinary one, plaintiff could not recover, is 
unavailing, insomuch as there was no evidence of such a 
jerk; and further, insomuch as the instant case comes with¬ 
in the words of the court in the Connor case: 

“Unless, therefore, an injury results from some un¬ 
usual jerk or swaying of the car, due to some negli¬ 
gence in its control, there can be no recovery.” 

Plaintiff’s case showed a very “unusual” jerk of the car 
due to the “negligence in its control.” 

The sixth prayer of defendant reads: 

“The jury are instructed if they find from the whole 
evidence in the case that the plaintiff left his seat in 
the car and took his position on the footboard while 
the car was in motion and traveling at the rate of 
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twenty-five miles an hour, and that while he was in 
this position his hat was in any manner disturbed, and 
in attempting to grab hold of it he lost his hold and 
fell from the car, then they are instructed under such 
circumstances that their verdict should be for the de¬ 
fendant.” 

It is respectfully submitted that in this case the jury were 
the proper judges of the fact. They observed the witnesses 
and listened to their testimony. They saw their manner on 
the stand. Defendant’s argument, therefore, on page 49, 
with regard to any conflict in the testimony is only an ad¬ 
ditional argument that this case rightly went to the jury 
for decision. The attempt to introduce contradictory state¬ 
ments made by the plaintiff before the trial of the case, is 
especially similar to R. R. Co. vs. Chapman, 26 App. D. C., 
472, which was submitted to the jury and the submission 
affirmed on appeal. And the court properly instructed on 
this point when it charged the jury as follows, Record, 
page 32: 

“Inasmuch as the defendant relies to some extent on 
the defense of contributory negligence—not entirely 
that, of course, because the defendant claims that de¬ 
fendant’s agents were not negligent, but they say, even 
if they were negligent, that the plaintiff is barred from 
recovering by contributory negligence—I want to state 
with all fullness that if the plaintiff, either in going 
out on the running board at the time he did and under 
the circumstances in which he did, or in the way in 
which he stood on the running board, or the way he 
held on, or in the way he conducted himself just before 
the accident happened, he was careless and not exer¬ 
cising the care of a careful and prudent man at the 
time, and if that neglect on his part contributed to his 
injury, he can not recover.” 



The court, therefore, not only instructed the jury fully 
upon the facts contained in the 6th prayer asked by the de¬ 
fendant, but could not have properly granted the prayer. 
It is subject to the same vice as defendant's other prayers, 
namely, it picks out, disassociates, and disconnects, one 
smalF piece of evidence from the great mass of testimony 
in the case, and asks for a peremptory instruction based 
upon that particular point, disconnected from its attendant 
circumstances. 

Sullivan vs. Traction Co., 34 Appl. D. C., 358. 

In addition there is not a scintilla of positive evidence in 
the case to support the prayer, neither the plaintiff nor .de¬ 
fendant showing any proof that the accident happened in 
the manner set out in that prayer. 

It is respectfully submitted, therefore, that the court did 
not err in refusing to grant defendant’s prayers as sub¬ 
mitted to it for its approval, that the court did not err in 
refusing the prayer submitted by the defendant upon the 
question of additional risks and the assumption thereof, 
and in its subsequent failure to charge the jury at all upon 
that question, and did not err in its charge to the jury upon 
the question of contributory negligence; that, taking the 
charge as a whole, with all its component parts and with 
reference to the testimony produced before the jury, both 
by plaintiff and defendant in this case, it was eminently fair 
to the defendant, and submitted to the jury the interests 
of both parties under a proper and just statement of the 
law covering this case. 

And for these reasons it is respectfully submitted that 
the judgment appealed from should be affirmed. 

Daniel W. Baker, 
William E. Leahy, 
Attorneys for Appellee. 










